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| ice, passion, or anger towards it; and, inasmuch as we have 


Suir BRouGur By TRUSTEE—WHEN CeEstuI QuE TRUST | a statute in this state making cruelty to animals a punishable 
| 


Must BE JorInep.--In the case of Carey et al. v. Brown, de- | misdemeanor, it may be fairly argued that the statute under 


cided at the last term of the Supreme Court of the United 
States, on appeal from a decree of the Circuit Court of the 
United States for the District of Louisiana, the bill alleged 
that the complainant was the holder and owner of the notes 
which lay at the foundation of the case. From his testimony 
it appeared that they had been delivered to him by their 
respective owners, with power to settle and dispose of them 
at his discretion, and with no condition imposed but the im- 
plied one, that he should account for the proceeds to those 
from whom he had received them. This transfer, therefore, 
created a trust. Those who transferred them were the cestuis 
que trust, and the complainant was the trustee. The court 
held that the cestuis que trust were not necessary parties. The 
general rule, they said, was that in suits respecting trust 
property, brought either by or against the trustees, the ces- 
tuis que trust as well as the trustees are necessary parties. 
Story’s Eq. Pl. § 207. But to this rule there are several ex- 
ceptions. One of them is, that where the suit is brought by 
the trustee to recover the trust property, or to reduce it to 
possession, and in no wise affects his relation with his cestuis 
que trust, it is unnecessary to make the latter parties. Horsly 
v. Fawcett, 11 Beav. 569, was a case of this kind. The ob- 
jection taken in this case was taken there. The master of the 
rolls said : “If the object of the bill were to recover the fund 
with a view to its administration by the court, the parties 
interested must be represented. But it merely seeks to re- 
cover the trust moneys so as to enable the trustees hereafter 
to distribute them agreeably to the trusts declared. It is, 
therefore, unnecessary to bring before the court the parties 
beneficially interested.” Such is now the settled rule of equity 
pleading and practice. Adams v. Bradley et al. 6 Michigan, 
346; Ashton v. The Atlantic Bk.3 Allen, 217; Boyden v. Part- 
ridge et al. 2 Gray, 191; Swift and others v. Stebbins, 4 Stew- 
art & P. 447; The Association, etc. v. Beekman Adm’r, et al. 
21 Barb. 555; Alexander v. Cana, 1 De Gex & Sm. Ch. 415; 
Potts v. The Thames Haven and Dock Co., 7 Eng. Law and 
Eq. 262; Story v. Livingston’s Exr. 13 Pet. 359. The court 
also held that where the want of parties appears on the face 
of the bill, the objection may be taken by demurrer. Where 
it does not so appear, it must be made by plea or answer. In 
this case, the defect, if there was one, did not appear in the 
bill, and no plea or answer setting it up was filed in the cir- 
cuit court. It was first made in the supreme court. A formal 
objection of this kind can not avail the party making it, when 
made for the first time on appeal. Story v. Livingston’s Ex. 
supra. 





MALICIOUSLY INJURING ANIMALS—INTENT.—Brown v. 
The State, to appear in 26 Ohio St. Rep., is an interesting 
case. The defendant was indicted under the statute of the 
state for unlawfully,wilfully and maliciously injuring a horse. 
On the trial, the defendant requested the court to instruct 
the jury that in order to constitute the offence charged in the 
indictment, it must be proved that the defendant committed 
the alleged injury by reason of personal malice toward the 
owner of the animal. This was refused, and on appeal the 
supreme court sustained the ruling of the court below. In 
delivering the opinion of the court, Gilmore, J., said: “ It is 
well settled that at the common law, indictable malicious mis- 
chief can not be committed on any animal by reason of mal- 





which the defendant is indicted, does not include cases in 
which it might be made to appear that the malicious mischief 
charged, consisted of injuries done to the animal from mere 
malice, resentment, or anger towards it. Butit by no means 
follows that the offence with which the defendant is charged 
would have been punishable under the English statutes, or is 
not punishable under our statute, as the decisions under the 
English statutes do not go to the extent claimed by counsel 
for plaintiff in error. The most celebrated English statutes 
on this subject are those of 22 and 23 Car. II, c. 7, and 9 Geo. 
I, c. 22, commonly called the Black Act ; the latter having been 
held to be anextension of the former. On conviction under 
the latter act,the prisoner was to be “adjudged guilty of felony 
without benefit of clergy.””. The preamble to the first-named 
act wasas follows: “Whereas, divers evil-disposed persons in- 
tending theruin and impoverishment of ther fellow subjects, 
have devised and of late secretly in the night time, and at 
other times when they think their deeds are not known, fre- 
quently practiced in several parts of this kingdom unlaw- 
ful and wicked courses in burning of ricks, etc., and cutting 
maiming, wounding and killing horses, etc., for the preven- 
tion thereof,” enacts, etc. The description of the offence in 
our statute is substantially the same, and probably taken from 
the Black Act. It will be seen that the penalty for a viola- 
tion of the Black Act was so severe as to seemingly render it 
disproportionate to the crime, which’ of itself would incline 
the judges to give the act a construction in favor of life, 
where it was possible todo so. The leading authority on the 
point under discussion is Pearce’s case, 2 Leach, 594, 
which was an indictment under the Black Act for ‘ felon- 
iously, unlawfully, wilfully and maliciously maiming and 
wounding a cow.’ It was held by the court that it was 
necessary to show that the act was committed from some 
malicious motive toward the owner, and not merely from an 
angry and passionate disposition toward the beast itself, 
without any intention of thereby injuring the owner. Shep- 
herd’s case, 2 Leach, 609, and others are to the same effect. 
The key to these decisions is furnished by Mr. East, who, in 
speaking of the preamble above quoted, and the two acts 
named, by reference, says: ‘The offence herein described 
seems by the preamble to be pointed at such as commit it 
from a motive of malice to the owner of the property.’ 2 
East’s P. C. 1063. And after quoting the statutes, and notic- 
ing the cases above cited and others on the same point, he 
concludes the subject in these words: ‘In all these cases 
there was reasonable evidence appearing upon the face of the 
transaction itself to impute the motive of the act to resent- 
ment against the particular animals, and not to any personal 
malice against the owner. But it does not appear to have 
been decided that it is necessary to give express evidence of 
previous malice against the owner, in order to bring a case 
within the act ; but the fact being proved to be done wilfully, 
which can only proceed from a brutal or malignant mind, it 
seems a question solely fur the consideration of the jury to 
attribute the real motive to it, to which the transaction itself 
will most probably furnish a clue. East’s P. C. 1074. From 
this it appears, that notwithstanding the severity of the pen- 
alty, and the fact that by the preamble to the first-named act, 
the offence seems to be pointed at such as committed it from 
motives of malice against the owner, the English decision 
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only went to the extent of holding that fhere could be no 
conviction where, upon the face of the transaction itself, the 
motive of the act could be imputed only to resentment or 
anger against the particular animal. In all other cases, the 
question of malice was to be left to the jury, to be deter- 
mined by the testimony. Having borrowed the English 
statute, we accept the above as the proper construction to be 
given to our statute on this point.” 
TAXATION—GOVERNMENT NOT EsToPPED BY ASSESS- 
MENT AND PAYMENT.—The case of United States v. Hal- 
loran, 14 Alb. Law Jour. 279, recently decided in the United 
States District Court for the Southern District of New York, 
goes further than even the case of United States v. Hazard, re- 
ported in full in a late number of this journal, ante, p. 653, 
in holding the United States in the matter of taxation, not to 
be estopped by the assessment and payment of taxes. The 
case was as follows: The United States Statute (15 Stat. at 
Large, 129), imposes a tax upon a distiller for spirits, equal to 
at least eighty per cent. of the producing capacity of his still. 
The defendant was assessed by the revenue authorities, and 
paid tax upon all the spirits he actually made. It was after- 
wards discovered that the amount assessed, and upon which 
tax was paid, did not equal eighty per cent. of what might 
have been made at the still. It was held that the govern- 
ment were not concluded by the assessment and payment, 
but were entitled to recover the difference between the tax 
paid and the tax upon eighty per cent. of the producing 
capacity of the still. The court held: First. That the 20th 
section of the act of July 20, 1868 (15 Stat. at Large, 129), 
made the producing capacity, under the above-recited facts, 
and not the amount produced, the measure of taxation. “The 
distiller was at all events made taxable for a production of 
spirits, not less than eighty per cent. of the producing capacity 
of his distillery as determined by the survey ; whether that 
quantity was actually produced by him or not, whether 
he used a bushel of grain or not, eighty per cent. of the esti- 
mated (not the actual) capacity of the distillery was the small- 
est amount for which he was taxable. If he actually pro- 
duced more, or if the quantity of grain or other materials, 
used for distillation as ascertained by the assessor, showed a 
larger production, he was made taxable to the full extent of 
that production thus shown.” Collector v. Beggs, 14 Wall. 
182; Palman v. Collector, 20 id. 189. Second. An assessment 
by an officer is not a condition precedent to the collection of 
taxes, where the statute prescribes the amount to be paid; 
and this amount can be recovered in anaction of debt. “An 
assessment is only determining the value of the thing taxed, 
and the amount of the tax required of each individual. It 
may be made by designated officers or by the law itself.” 
Dollar Savings Bank v. United States, 19 Wall. 227; 9 Alb. 
Law Jour. 302. The 20th section of the statute imposing a 
tax upon distillers (15 Stat. at Large, 183), indeed, requires 
that the assessor shall determine whether the distiller has ac- 
counted in his return for the product of the materials which 
he used, and a rule is prescribed by which such ascertainment 
shall be made. No question is raised in this case that the true 
amount of spirits which was actually made or which should 
have been made, was not retyrned and correctly ascertained 
by the assessor. It is admitted that the spirits actually 
made did not equal eighty per cent. of the producing capacity. 
Under these facts, the law itself and not the assessor, deter- 
mined that the measure of the taxation to be imposed upon the 
distiller was eighty per cent. of the producing capacity. He 
had become liable to pay upon the eighty per cent., and might 
have been liable to pay more, in case he had produced beyond 
the minimum rate, or if the quantity of grain used for distilla- 
On, as ascertained by the assessor, shows a larger production. 





Third.. Tn an action upon the distiller’s bond, an erroneous 
assessment which did not include the amount actually due, 
as prescribed by the statute, is not conclusive against the 
government. It is claimed by the defendant that the assessor 
had assessed upon the distiller’s return, and had found that 
$1,496 only, was due for barrel tax, and per diem tax, which 
amount was collected by distraint, and that the assessment so 
made and paid is final and conclusive, and the government can 
have no action for the recovery of any tax for the month of 
March, even though the tax which was collected was for a less 
sum than might have been assessed under thelaw. The princi- 
ples which have been declared in Dollar Savings Bank v. Uni- 
ted States, 19 Wall. 227; and in Clinckenbeard v. United States, 
21 id. 65, seem to be decisive upon this point. In the former 
case it was held that an action of debt would lie to recover 
an amount due for taxes which had not been assessed. ‘he 
latter case decided that in an action against a distiller upon 
his bond to recover the amount of an assessed tax, the assess- 
ment, though not appealed from, was not res adjudicata and 
was not conclusive, and that the defendant was not precluded 
from showing its erroneous character. The government is 
not suing upon the assessment of the officer, but has resorted 
to an action of debt to recover a tax which has never been 
assessed in accordance with the statute. The assessment 
which was made is not such a judgment or decree as to bind 
the government in this collateral proceeding. 





The Examination of Accused Persons.—I. 

At common law the parties to actions, and their husbands 
and wives, were incompetent as witnesses in all cases. This 
incompetency as to the parties in civil suits, has been removed 
in England and in this country. As to husbands and wives, 
the bar has also been taken away—though in some states not 
without certain limitations. The statutes allowing the testi- 
mony of parties to actions, were in all cases, we believe,*held 
not to apply to criminal cases, and consequently at this day 
in England, in the federal courts of this country, and in some 
of the states, an accused person is not permitted to give ev- 
idence. When it was first proposed to repeal the law so as 
to allow the testimony of parties in civil cases, the innova- 
tion was vigorously resisted ; a terrible increase of perjury was 
prophesied, and a distinguished judge of that day denounced 
the proposal as barbarous and abhorrent. But every lawyer 
knows that no such result has followed, but that on the other 
hand the advantages have been enormous. It is difficult to 
see how such arule could have remained so long inviolate. 
One instance, out of a multitude of the absurdities which the 
common law doctrine was able to produce, occurs to the 
writer. A husband, jealous of his wife, sets his brother to 
watch her. This brother, after shadowing her for some time, 
reports that he has detected her in flagrante delicto. The 
husband immediately commences suit against the alleged 
seducer for damages. The only competent witness is the 
brother, the law, in its wisdom, closing the mouths of the 
parties most interested, viz., the wife of the plaintiff, and the 
defendant. The result is necessarily a verdict for the plaint- 
iff. The wife now brings a suit for slander against the 
brother, for charging her with adultery. This time the alleged 
seducer is the only competent witness. He denies the charge, 
and the result is necessarily a verdict for the plaintiff. Both 
of these verdicts ought certainly not to stand. But this rule 
of law made such inconsistencies possible. During that period, 
the law as to the competency of witnesses was the most im- 
portant and extensive branch of the Law of Evidence. The 
rules as to the incompetency of witnesses, as to the proof of 
documents, or of some particular issues, are nearly the only 
rules of evidence treated of in the older authorities. A 
part of one of Bentham’s most learned treatises, isan exposue 
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of the fundamentally erroneous nature of the theory upon 
which these rules were founded, and his powerful attack upon 
them was probably the greatest cause of their overthrow. 
Steph. Ev. 167. In civil suits they are now no longer met 
with, but they still hover over the domains of criminal law. 

The Law Magazine and Review, in a recent number, in 
view of the prominence which the subject of the examination 


of accused persons has assumed, throughthe intro duction of | 


a bill in Parliament allowing the privilege, and the support 
which it is receiving from such distinguished jurists as Mr. 
Sergeant Stephen and Mr. Russell Gurney, discusses the ques- 
tion at length, and views with favor the proposition to amend 
the law of evidence in criminal trials in that country, so as 
to enable prisoners or defendants, and their wives or husbands, 
to give evidence in such trials. Law should be justice. Law, 
in this country, in this nineteenth century, is exceedingly hu- 
mane ; it isindeed a grave question it it be not sentimentally, 
dangerously humane. In its zeal that the one shall not un- 
justly suffer, it too often happens that the ninety-nine, 
unpunished, escape. The distance between the continental 
system of trial, and the English or American, has become 
very great, as a glance at the former will readily show. 
Here is an instance taken from the French Trials. In 1847, 
the Duc de Praslin was charged before the highest tribunal 
in France with the murder of his wife. The following is a 
part of his interrogation by the president: 


. ‘Was she (the deceased) not stretched upon the floor, where you 
had struck her for the last time?” 

A. * Why do you ask me such a question?” 

Q. “You must have experienced a most distressing moment when 
saw upon entering your chamber that you were covered with the 

lood which you had just shed, and which you were obliged to wash off?” 

A. **Those marks of blood have been altogether misinterpreted. 
I did not wish to appear before my children with the blood of their 
mother upon me.” 

Q. ‘You are very wretched to have committed this crime?” (The 
accused makes no answer, but appears absorbed. ) 

Q. “save you not received bad advice, which impelled you to this 
crime ?” 

~d4 ‘“‘T have received no advice; people do not give advice on such a 
subject.” 

Q. “Are you not devoured by remorse, and would it not be a sort of 
solace to you to have told the truth?” 

A. “Strength completely fails me to day.” 

Q. ‘ You are constantly talking of your weakness. I have just now 
asked you to answer me simply ‘yes’ or *no.’” 

A. * If anybody would feel my pulse he would judge of my weak- 
ness. 

Q. “ Yet you have had just now sufficient strength to answer a great 
many questions in detail; you have not wanted strength for that?” 
(The accused makes no reply.) ‘‘ Your silence answers for you that you 
are “ym 

A. “You have come kere with a conviction that Iam guilty, and I 
ean not change it.” 

. “You can change it if you give us any reason to believe the con- 
trary, if you will give any explanation of appearances that are inexpli- 
cable upon any other supposition than that of your guilt.” 

A. “I do not believe om change that conviction in your mind.” 

Q. ““Why do you believe you can not change that conviction?” 
(The jergae after a short silence said he had not strength to con- 
tinue. 

Q. “ When you committed this frightful crime did you think of your 
children ?” 

A. “As to the crime, I have not committed it; as to my children 
they are the subject of my constant thought.” 

Q. “Do you: venture to affirm that you have not committed the 
crime ?’ 

A. (The accused putting his head between his hands remained silent 
od some moments, and then said,) “I can not answer such a ques- 

ion.” 


To give a more recent and better known case: the trial of 
Louis Napoleon and his followers after the Boulogne fiasco. 
The historian of the event says: ‘‘ The peers having been in 
possession of all the evidence which the committee of in- 
struction could collect against the prisoners, after having 
separately interrogated them in their cells for nearly a fort- 
night, were now ready to listen to their public examination.” 

- The German system differs only in a few details from the 
French. The accused is questioned by the examining judge, 





in the presence of a notary only, who is employed to take his 
replies. The judge begins by exhorting him to tell the truth, 
hinting that a full confession may soften his punishment. He 
then asks him whether he knows why he has been arrested, 
and if the prisoner affects ignorance or gives a false reason, he 
is again admonished. Should he persist in his assertions, the 
judge closes the examination for that day. At the next ex- 
amination, he reminds the prisoner of the duty of truth, and 
of the danger of persisting in falsehood, and then begins a 
series of questions, in order to entrap him with admissions 
inconsistent with innocence. If, on the other hand, the 
prisoner states the true cause of his arrest, he is called upon 
to tell all he knows about the matter. His statement is writ- 
ten down, and the judge afterwards questions him upon every 
circumstance of his story, taking care that no time be allowed 
him to consider his replies. During the enquiry the prisoner 
is kept in ignorance of the charge against him, and any en- 
deavor on his part to gain information on the subject is an 
offence in law. He is not allowed to see a copy of his own 
evidence, or that of the witnesses. But when the judge has 
failed to obtain a confession, the prisoner is unexpectedly 
confronted with one or more of the witnesses against him, or 
with an accomplice, if there be one, in the hopes of surpris- 
ing him into a confession. Should the prisoner refuse to 
answer, he is put on a diet of bread and water. In cases of 
murder, the accused is led to the spot where the crime was 
committed, and the bleeding corpse, or it may be, the mould- 
ering remains, are suddenly shown to him. In cases of in- 
fanticide, it is said this expedient has never been known to 
fail. The Law Magazine gives a case from ‘ Feuerback’s 
Criminal Trials,’ where on the eighth anniversary of the mur- 
der, the accused was examined for the eighty-eighth time. 
The examination commenced at 4 Pp. M., and was intended to 
convince the accused, by the overwhelming mass of evidence 
collected against him, of the inutility of further denial, and 
to work upon his feelings more powerfully than usual, by 
admonition and appeal to his recollections. But he re- 
mained unmoved as ever. At mid-night, the judge, after 
addressing the accused in moving language, suddenly raised 
acloth under which lay a skull upon a black cushion. * This,” 
said the judge, “is the skull of Anna Eichstadter (the mur- 
dered woman), which you may easily recognize by the beau- 
tiful teeth.” 

Such is the continental “judicial torture ” as opposed to the 
English system of obtaining evidence in criminal trials. But 
Mr. Stephen in his “‘ General Review of the Criminal Law of 
England,” has shown that while the rule of English law pro- 
hibiting the interrogation of accused persons is popularly sup- 
posed to be very ancient, it is in fact comparatively modern. 
The practice of the courts, he states, up to the time of the rev- 
olution of 1688, and for sometime thereafter, was that the pris- 
oner should be questioned at his trial, and until the year 1848, 
the committing magistrates were bound by statute to take his 
“examination,” a word which was held to justify judicial 
questioning. The state trials groan with instances. In 1388, 
Sir N. Brambre, one of Richard II ministers, was accused of 
high treason in Parliament, on thirty-nine articles. He desired 
time, but “ the judges required him to answer severally and 
distinctly to every point in the articles of treason contained.” 
Throckmorton was minutely examined as to every part of 
the evidence against him, and a similar course was taken 
with the Duke of Norfolk in 1571, and Udall in 1590. In the 
latter case, the defendant refused to answer before the privy 
council, on the strength of the statute, 42 Ed. IIT, c. 3, “ No 
man shall be put to answer without presentment before jus- 
tices or things of record, etc,”’ but he made no objections to 
the questions put to him at the assizes. In the case of Col- 
onel Turner, tried for burglary in 1664, of Count Conings- 
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mark, tried as an accessory before the fact to the murder of 
Thynn in 1682, the prisoners were interrogated by the judges. 
The trial of Harrison for the murder of Dr. Clench, in 1692, 
furnishes a good illustration of the modus operandi. 


“Lord Chief Justice.— ‘But ir the meantime it behooves you to 
give an account of these things. First.—Why did you say you were 
a Parliament man? Secondly.—Why did you leave your lodgings 
and take other mg ve in Paul’s Churchyard ? Thirdly.—Why did 
you say that you had extraordinary business? Give some account 
what your business was; and who that gentleman was who stayed for 
you inthe street? When Mr. Hunston desired you to stay and sup 
with him what hindered you from accepting his invitation? Now we 
would have you consider of these things and give an answer to them, 
for it much concerns you to do so.’ 

‘“*Harrison.—‘ My lord. First.—As to the first, I do declare that I 
never went for a Parliament man, nor never said so. Secondly.—I was 
going out of town, I had left word at several coffee houses that I was 
going out of town upon earnest business, and with about twenty peo- 

le besides, that I was going out of town; andI was about going to 

asingstoke to a gentlemen that owed me money, one Mr. Bulling, but I 
could not get money to go.’ 

‘Lord Chief Justice.—‘ Prove that you were to go into the country.’ 

* Harrison.—‘ My lord, I can not prove that now except that I could 
have sent to Basingstoke.’ 

“Lord Chief Justice.—‘ That you should have done before now. 
Why did you not stay with Mr. Hunston when he invited you to sup 
with him? You might have been better entertained there, than by go- 
ing among strangers to play at cards fora penny a corner at an ale 

ouse.’ 

“ Harrison.—‘ My lord, I was unwilling to stay because he had stran- 
gers with him.’ 

“Lord Chief Justice.—‘ What if he had? You are not such a bash- 
ful man that you could not sup with strangers.’ 

‘‘ Harrison.—‘ My lord, Mr. Rowe was accused with me.’ 

‘Lord Chief Justice.—‘ What if he was? He was under some sus- 
picion, and he hath made it appear where he was at the time the act 
was committed, but now he is discharged. 


At the trial of Lowick, in 1696, the same course was taken. 
But the practice was rapidly dying out, and the beginning 
of the eighteenth century—in spite of Chief Justice Holt’s 
liking for it—witnessed its fall. 

“The French system is essentially inquisitorial, the exam- 
ination of the accused forms the most prominent feature of 
the trial, instead of being supplementary thereto, or in ex- 
planation of the sworn evidence.” To the proposition that 
it is the duty of courts of Justice to use all means to arrive 
at the truth of the matters before them, there are these limi- 
tations ; that those means be such as are likely to extract the 
truth in the majority of cases, and that they be not such as 
would give birth to collateral evils, outweighing the benefit 
of the trath they might extract. This kind of interrogation, 
the opponents of the system argue, even when conducted 
honestly, must, in order to be effective, assume the shape of 
cross-examination, and consequently involve the judge in an 
intellectual contest with the accused. In gladitorial conflicts 
of this kind, the practised criminal will have a much better 
chance of victory than an innocent person, embarrassed by 
the novelty and peril of his situation, whose honesty would 
prevent his attempting a suppression of the truth however 
much to his prejudice, and whose inexperience in the ways 
of crime, were he in amoment of terror to resort to it, would 
insure his detection and ruin ; and the danger of this increases 
where the judge is either dishonest or prejudiced. Best on 
Ev. 959. The functions of tribunals appointed to determine 
causes are judicial, not inquisitorial. The part of the tribu- 
nal is to decide ; to supply the materials is the duty of the 
litigants. Yet toa certain extent, it is true that the judge 
is more than an arbiter, as he is empowered to extract facts 
from the instruments of evidence adduced, and in some cases 
to compel the production of evidence which he thinks has 
been withheld. Best, 957. : 

The question naturally suggest itself: Can there not be 
an examination of the accused in criminal trials without the 
introduction of the systems which we have been considering ? 
An enquiry into the laws on this subject, as existing in 
most of the states, will furnish materials, at least, for an 


Life Insurance—Answers in Application—Burden of 
Proof. 


PIEDMONT AND ARLINGTON LIFE INSURANCE CO. v. EW- 
ING, ADMW’R. 


Supreme Court of the United States, October Term, 1875. 


1. Answers in Application—Burden of Proof.—The burden ot proof 
as to the falsity of the xnswers to questions by the assured as to his health in 
childhood, and as to the health or habits of his ancestors, is upon the insurer. 


2. Contract—When Complete.—When the terms of the contract of insur- 
ance as to the payment of the premium, though in negotiation and although 
part payment has been made, have not been determined by the parties, there is 
no agreement. 


In error to the Circuit Court of the United States for the Western 
District of Missouri. 

Mr. Justice MILLER delivered the opinion of the court. 

This was an action on a policy of life insurance issued by plaintiff in 
error. The defence is, that though plaintiff below, as administrator of 
Mr. Howes, whose life it purported to insure, had received the policy, it 
was in reality not delivered by the agent until after the death of the as- 
sured, and in ignorance of that event. This is not disputed. But plaint- 
iff below insisted that a contract of insurance had been made between 
Howes and the insurance company, before his death, which bound the 
company ; and whether this is so or not, is the principal question in the 
case. Another defence, however, was that the assured, having in his 
application, in answer to the questions propounded to him, stated, 
among other things, that his habits of life were correct and temperate, 
and had ever been so, and that he had never habitually used ardent 
spirits to the extent of intemperance ; and in reply to the question, “Are 
you subject to, or have you had dyspepsia, diarrhea, dysentary, disease 
of the heart, stomach, bowels, or, any of the vital organs?” answered 
“No.” The defendant alleges in his answer to the declaration that 
these answers were untrue. Lint : 

On this branch of the case the argument of plaintiff in error is, that 
the burden of proving the truth of these answers was on plaintiff below, 
and that if he failed to introduce satisfactory evidence on that subject he 
could not recover. It is true that this court holds that all these answers 
are warranties, if so declared by the terms of the policy, and if any of 
them, however immaterial to the risk, is shown to be untrue, the policy 
is void. . 

The number of questions in this application which require an answer 
are from thirty to fifty in every case. They relate to matters occurring 
in childhood, or which concern the health or habits of the ancestors of 
the assured, and to other matters rather of opinion than fact, which it 
would be almost impossible to prove. To establish the truth of the an- 
swer, would in many cases require the party to prove a negative. Take 
the points raised in the case. ‘How can a man who has lived forty or 
fifty years prove that he never had dyspepsia or diarrhea? Or any dis- 
ease of the heart or bowels? And how can he prove that his habits of 
life have always been correct? And that he never drank ardent spirits 
to the extent of intemperance? While it may be easy enough to prove 
the affirmative of one of these questions, it is next to im »0ssible to 
prove the negative. The number of the questions now asked of the as- 
sured in every application for a policy, and the variety of subjects, and 
length of time which they cover, are such that it may be safely said that 
no sane man would ever take a policy, if proof to the satisfaction of a 
jury of the truth of every answer, was made known to him to be an in- 
dispensable prerequisite to payment of the sum secured, that proof to 
be made only after he was dead, and could render no assistance in fur- 
nishing it. On the other hand, it is no ay ay that if the insurer 
knows, or believe any of these statements to be false, he shall furnish 
the evidence on which that knowledge or belief rests. He can thus sin- 
gle out the answer whose truth he proposes to contest, and if he has any 
reasonable grounds to make sugh an issue, he can show the facts on 
which it is founded. wide! ee" 

The judge of the circuit court was, therefore, right in refusing to in- 
struct the jury, that the burden of pgoving the truth of these answers 
rested with the plaintiff below. ‘ , 

The court submitted to the jury the question whether, notwithstand- 
ing the policy was delivered to a friend of the deceased after his death, 
by the agent of the company, in ignorance of the fact of his death, there 
had been a contract of insurance before his death, which made this de- 
livery a duty, and, therefore valid. And in doing this, the court placed 
before the jury hypothetically the principal facts proven on the subject, 
and said that if ony found them as thus stated to be true, they were 
sufficient to justify a verdict for the plaintiff. This charge is the main 
error relied on to reverse the judgment. 

All the evidence on this subject is in the record, and was parol. It 
appears that Howes was publisher of 4 newspaper, and that the special 
agent of the company, Huff, desiring to advertise in ths paper, an agree- 
ment was made that samen should take a policy on his life for $5,000, 
and the cost of a year’s advertisement should go towards paying the first 
annual premium. The advertisement was to cost $70, and its publication 
in the paper commenced at once. This was about the 28th of August 
1871. Howes made his formal application, and the company sent its 
policy to the local agent, Bell, with instructions to deliver the policy on 
the payment of the balance of the first annual premium, to wit: $17.70, 





answer, 


the whole premium being $87.70. ‘It further appeared in evidence,” 
says the bill of exceptions, “ that said policy was executed by the offi- 
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cers of the rg and forwarded to said Bell, and received by him 
at Jefferson City, Missouri, about the 6th day of September, 1871, to be 
countersigned and delivered; that he tendered the same to said Howes 
and demanded the cash part of said advance premium, to wit: $17.70, 
but that said Howes did not pay the same, saying that the printing was 
to pay the first semi-annual premium on the policy; that he would 
write to Huff, the special agent of the company, with whom he. had 
made the contract at Kansas City, about it: that after giving said 
Howes time to hear from said special agent, said Bell called again 
upon said Howes for the $17.70, but he did not pay such sum, and that 
esuaiin, to wit: on the 12th day of October, 1871, said Bell, being 
about to remove to the neighborhood of Brazeto, fifteen miles from 
Jefferson City, called again upon said Howes, and found him sick. 
Howes told him that he would look up the accounts as soon as he was 
able to get to the office, and would settle the matter.” This evidence 
seems to be uncontradicted. On the 14th day of October, on or about 
six o’clock in the evening, Howes died, and Bell was at that time not in 
the city. But on that day Howes’ friend and partner, Ragan, i“ what 
hour it is not stated), paid to a man using the same office with Bell, the 
$17.70, and gave a receipt for the bill for printing of $70, and took from 

£87.70 aid on the policy, de- 
scribing it by number. This receipt was tal R. A. Hufford, for J. 
F. Bell, agent, ete. Neither Hufford nor Bell knew of Howes’ condi- 
tion at this time. Hufford wrote to Bell what he had done, and requested 
him to send the 
raised as to Hufford’s power to accept and receipt for the money, and if 
he had none, then as to Bell’s ratification of his act. 

But in the view which we take of this case, this is immaterial, for we 
think that if Bell himself had done all that Hufford and himself both 
did, that is, if Bell had received the money, given the receipt and deliv- 
ered the policy in the manner they were done, there was still no valid 
contract. It will, perhaps, be admitted, that if there had been no 
agreement before Howes was at the point of death, between himself and 
the insurance company, as to the terms of the contract, Howes alone 
could not at that moment by any act of his perfect the agreement. It 
can not, for a moment, be contended that while parties are still in nego- 
tiation as to the terms of a contract, one of them learning of a total 
change in the condition of the subject-matter of the contract, of which 
the other is ignorant, can at that moment accept terms which he has 
refused before, and by doing so bind the party who had offered those 
terms when the condition of affairs was wholly different. The case 
before us is a striking instance of the attempt to do this. 

There is no evidence to show that Howes and Huff, the first agent, 
ever came to any terms as to the amount of the premium, and but little 
to show that they agreed on the price of the advertisement. It is quite 
plain that when the policy was presented to Howes by Bell, and the bal- 
ance of $17.70 demanded, that the parties had not then come to an 
understanding of the precise terms of the contract. It amounted to no 
more than this: that the company should advertise in Howes’ paper; 
that‘he should take a policy of the company for $5,000, and that the 
advertisement should go as payment on the first premium. But Mr. 
Howes insisted that the advertisement should pay the first premium in 
full, and he refused to accept the policy on any other terms. It is not 
shown, nor is there any fair inference to be drawn from the testimony, 
that he ever changed his mind on the point. Time was given him to 
write to Huff, with whom he had negotiated, but it is not shown that he 
ever did so. After a reasonable time for this, he was again called on 
for the money and did not pay, and two days before his death he was 
again called on by the agent, who was about to leave the town. His 
answer was that he would look up the accounts as soon as he was able 
to get to his office, and would settle the matter. There is in all this no 
relinquishment of his claim that the printing was to pay all the first 
annual premium, and at no time a promise to pay the $17.70 in cash. 

It seems impossible to conclude that up to this time there had been 
anything more than negotiations; that there had been any meeting of 
minds on the necessary terms of the contract. The amount and mode 
of payment was still under consideration. 

o hold that when he was in extremis, an hour or two before he 
breathed his last, a friend could pay this small sum to an agent of the 
company, without the agent or the company having any idea of the 
condition of the dying man, and thus secure an ——- to pay his 
executor $5,000 within 60 or ninety days, is to affirm that one party toa 
negotiation can delay his assent to the terms of the contract until the 
changes of fortune enable him to reap all the benefits and throw all the 
losses on the other side, and then for the first time do what was neces- 
= on his part to make the contract obligatory. This case differs very 
widely from those cited, in which a delay in payment has been treated 
by the court as waived. All such cases proceed on the ground that a 
valid agreement as to the terms-of the contract has been made. In 
most of them one or two premiums have oa 2 and the delay in 
paying subsequently has been waived or accounted for. Or the amount 
of the first payment having been agreed on, the agent or some one for 
the company has so acted with the assured in the matter as to show a 
consent to delay. But in this case no delay was asked for. That was 
not the point in controversy. The amount due or to be paid was the 
open question, and we can see no evidence that on this point Mr. Howes 
ever in his lifetime agreed with the company on that subject. And if 
we could suppose that in the very presence of the event, in which his 
family was to get $5,000 for the payment of $17.70, he did then agree, 
it was certainly too late to bind the other party, whose first news of his 
danger was that he was dead. 

For these reasons, notwithstanding the cautious manner in which the 
judge recited his view of what had been given in evidence, and left the 


licy by mail, which he did. There is some question, 





jury to believe it or not, we think there was no such evidence of the ex- 
istence of a valid contract as to sustain the verdict. 

The judgment of the circuit court is reversed, and the case remanded 
with directions to set aside the verdict and grant a new trial. 





Practice—Bill of Review—Appeal. 
TERRY v. THE COMMERCIAL BANK OF ALABAMA. 
Supreme Court of the United States, October Term, 1875. 


The Supreme Court, upon an appeal from a decree, can not review a master’s 
report upon exceptions filed after the decree, nor set aside a decree because it 
was obtained by fraud. In such case the remedy is by bill of review. 


Appeal from the Circuit Court of the United States for the Southern 
District of Alabama. 


Mr. Justice MILLER delivered the opinion of the Court. 


The defendant, the Commercial Bank of Alabama, was a banking 
corporation organized under the laws of that state, and had become in- 
solvent. The appellant, a citizen of the State of South Carolina, 
brought a suit in the District Court for the Middle District of Alabama, 
at that time exercising circuit court powers, to wind up the bank under 
the provisions of the 21st section of its charter. Plaintiff alleged and 
proved that he was the owner of about $3,000 of the notes of the bank, 
on which he had demanded payment and been refused. The bank ad- 
mitted its insolvency, and a receiver was appointed by consent to wind 
up its affuirs, and publication made for on eredinens to come in and 
prove their claims. The receiver made his report, which was referred 
to a master, who also reported. These reports, and several supplemen- 
tal reports, were all confirmed without exceptions, and a final order of 
distribution made among those who had proved their claims, allowing 
first the cost of the proceeding, including attorney’s fees and other costs 
of suit. All of these were referred to a master, who reported, and to 
whose report no exceptions were taken. 

After all this was done the appellant here and plaintiff below ap- 
eared in person and filed numerous petitions and affidavits signed by 
imself, asking to set aside the decree, excepting to the decree, except- 

ing to the reports, and suggesting many other matters and things in 
which he sought to modify or correct the decree. The foundation of 
all this seems to be the charge that his counsel deserted his interest, 
failed to except to the reports, and consented to the decree because they 
received what he called an exorbitant allowance for their services out of 
the fund which should have gone to the creditors of the bank, thereby 
diminishing the amount of his dividend. As to all this it is sufficient to 
say that these motions can not be considered here. They are mainly 
addressed to the discretion of the court, coming as they do after a final 
decree on the merits. If appellant desired to place the case in a posi- 
tion where this court could review the action of the court on that class 
of questions, he should have filed his bill of review and made the proper 
issues, and supported it by depositions. As it now stands his motions 
are unsupported by anything but his own affidavit. 

So as to the errors alleged in the master’s reports. There were no 
exceptions filed to these reports until after they were confirmed and a 
final order of distribution made. Thiscourt cannot review those reports 
on —- taken after that, and urged upon us now on appeal. If, 
as appellant alleges, he has been defrauded by his counsel, he must sue 
them for what he has lost by the fraud. 

If he desire to set aside the decree because it was obtained by fraud, 
his remedy is by bill of review. 

But be complains of one error in the decree which is shown on the 
face of the proceedings, and as to which he is, we think, entitled to have 
it reversed. It appears that the creditors of the bank have not been 

aid the fullamount of the claims, as allowed by the master and con- 
Remned by the court. By the law of the charter the stockholders are 
liable to be called on for contribution to make up this deficit. They 
have not been made parties to this proceeding. Ne rule of process has 
been served on them, nor any motion, or petition, or prayer filed tu sub- 
ject them to liability. The decree, however, orders “ that the said Com- 
mercial Bank of Alabama, its officers and stockholders, be, and they are 
hereby, forever discharged from any and all liability for or on account of 
any debt or demand of whatsoever nature, now or hereafter, subsisting 
against the bank and officers or stockholders of the same.” 

We see nothing in the proceedings to authorize the part of the decree 
which relates to the stockholders. Their liability has not been put in 
issue by any pleading, notice, or paper in the cause, and while under 
these circumstances this part of the decree may be void for that reason, 
we still think appellant has the right to have it removed out of the way 
of his proceeding against these shareholders, if he should desire to 
do so. 

The decree of the district court is affirmed as to all but this part of it, 
and the case is remanded to the Circuit Court for the Southern District 
of Alabama, to which, by law, it has been transferred, with directions to 
modify the decree in that respect, as indicated in this opinion, and when 
so modified the decree is affirmed. Appellant to recover the cost of the 


appeal. 


—In the Supreme Court of New York, last week, the judge on open- 
ing the court desired the jurors who wished to be relieved, and desired 
to present excuses, to stand up. A smile pervaded the court room as 
every juror present rose upon his feet. 
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Naturalization—Aliens—Removal of Cause. 
LANZ vy. RANDALL ET AL. 
United States Circuit Court, District of Minnesota. 
Before Hon. SAMUEL F. MILLER, Circuit Justice. 


1. Power to Make Citizens of the United States.—A state can not 
make a subject of a foreign government a citizen of the United States. This can 
only be done in the mode provided by the naturalization laws of Congress. 


2. Alien—Removal of Causes.—Citizenship and the right to vote are 
neither identical nor inseparable; and the constitution of Minnesota, although 
it authorizes resident unnaturaiized foreigners to vote at state elections and hold 
office, does not make them citizens of the state, and such persons may remove 
causes to the Circuit Court of the United States on the ground that they are 
aliens, although they have resided in the state for many years and voted at 
ype a as authorized by the state constitution, or held oflice under the laws of 

e state. 


On motion by the defendant to remand the cause to the state court. 
It was removed to this court by the plaintiff, on the ground that he was 
an alien, being a subject of the Grand Duke of Mecklenburg. The de- 
fendants are citizens of Minnesota. The removal was under the act of 
March 3, 1875. 

With respect to the citizenship of the plaintiff, it was admitted that 
he was originally a native born citizen of the Grand Duchy of Mecklen- 
burg; that he emigrated to this country many years since; that shortly 
after his arrival he declared his intention to become a citizen of the 
United States in conformity with the laws of the United States upon 
that subject matter; that for some fifteen years past he has resided. in 
the state of Minnesota; and that on several occasions during his resi- 
dence in the state he has voted at state elections, as authorized by the 
state constitution. The plaintiff was never finally admitted to citizen- 
ship under the naturalization laws of the United States. 

ection 2, Article IL], of the constitution of the United States, pro- 
vides that the judicial power of the United States shall extend to 
“controversies * * * between a state, or the citizens thereof, and 
Soreign states, citizens or subjects.” 

Section 2, of the act of Congress of 1875, to determine the jurisdiction 
of circuit courts of the United States, and to regulate the removal of 
causes from state courts, provides that any suit of a civil nature, in 
which there shall be ‘a controversy between citizens of a state, and for- 
eign states, citizens, or subjects,” shall be removable into the Circuit 
Court of the United States by either party. 

The following are the provisions of the constitution of the state of 
Minnesota relating to the “elective franchise ” referred to by counsel as 
bearing upon the question as to the jurisdiction of the federal court 
over the cause. 


“ ARTICLE VII—ELECTIVE FRANCHISE. 


‘Section 1. Every male person of the age of twenty-one years or up- 
wards belonging to either of the following classes, who shall have resided 
in the United States one year, and in this state for four months next 
preceding any election, shall be entitled to vote at such election, in the 
election district of which he shall at the time have been for ten days a 
resident, for all officers that now are, or hereafter may be, elective by 
the people. 

First. White citizens of tae United States. 

Second. White persons of foreign birth who shall have declared their 
intention to become citizens, conformably to the laws of the United 
States upon the subject of naturalization. 

Third. Persons of mixed white and Indian blood, who have adopted 
the customs and habits of civilization. 

Fourth. Persons of Indian blood residing in this state, who have 
adopted the language, customs and habits of civilization, after an ex- 
amination before any district court of the state, in such manner as may 
be provided by law, and shall have been pronounced by said court 
capable of enjoying the rights of citizenship within the state. 

ection 2. No person not belonging to one of the classes specified in 
the preceding section ; no person who has been convicted of treason or 
any felony, unless restored to civil rights, and no person under guar- 
dianship or who may be non compos mentis or insane, shall be entitled 
or permitted to vote at any election in this state. 
tion 8. For the purpose of voting, no person shall be deemed to 
have lost a residence by reason of his absence while employed in the 
service of the United States, nor while engaged upon the waters of this 
state or of the United States; nor while a student of any seminary of 
learning ; nor while kept at any alms-house or asylum; nor while con- 
fined in any public prison. ; 
—— a <2. © + © + £6 « £ 8% 

Section 7. ‘‘Every person who, by the provisions of this article, shall 
be entitled to vote at any election, shall be eligible to any office which now 
is, or hereafter shall be, elective by the people in the district wherein 
he shall have resided thirty days previous to such election, except as 
otherwise provided in this constitution, or in the constitution and laws 
of the United States.” 

The practical importance of the question here involved arises from 
the fact that in Minnesota, and several of the western states where there 
are similar constitutional provisions, a large proportion of the foreign 
born residents are in the same situation as the plaintiff, that is to say 
voters without having become naturalized under the laws of Congress. 


Bigelow, Flandrau and Clark for the motion. They cited as in point 
In re Wehlitz, 16 Wis. 443, and relied on State Const. Art. 7. 

W. P. Clough, contra. He cited 2 Kent Com. 43, 49; Story on Const. 
sec. 1693; The Dred Scott Case, 19 Howard, pP- 405, 417, 422, 533, 582; 
Baird v. Byrne, 3 Wall. Jr. 1. Status of Subjects of the Duke of Meck- 
lenburg, 15 Stats. at Large, 615, 616. Further, as to jurisdiction of 
federal courts over suits by or against aliens: Hinckley v. Byrne, 1 
Deady, 224; Breedlove v. Nicolet, 7 Pet. 413; Bonaparte v. R. R. Co., 
Bald. 205; Mossman v. Higginson, 4 Dallas, 12; Jackson v. Twenty- 
man, 2 Pet. 136; Rateau v. Barnard, 3 Blatchf. 245; Wilson v. City 
Bank, 3 Sumner, 422; Piquet v. Swan, 5 Mason, 35. 

MIL_ER, Circuit Justice.—This case having been removed from the 
state court into the federal court, on the ground that the plaintiff is an 
alien, a motion is made to remove it to the state court for want of 
jurisdiction. 

The plaintiff was born a subject of the Grand Duke of Mecklenburg, 
and came to the state of Minnesota about fifteen years ago, where he 
has ever since resided. Shortly after his arrival in the state he made 
his declaration of intention with a view to naturalization, but has never 
applied for or obtained the final certificate of naturalization. He has 
several times voted at elections held in the state, and the constitution 
of the state authorizes him to do so without naturalization. He is also 
capable of holding office by the state constitution. The question, then, 
to be considered is whether such a person in the state of Minnesota is 
to be considered as a citizen or subject of Mecklenburg within the 
meaning of the constitution (Art. III, sec. 2.) 

The plaintiff is undoubtedly a subject of the Grand Duke of Meck- 
lenburg, having been born such, unless something has been done since 
his coming to this country to change that relation. It will hardly be 
contended that length of residence, even with intention never to return, 
can have that effect. Norcan the incomplete movement towards natur- 
alization under the laws of the United States. The moving counsel, 
then, must rely on the constitution of the state of Minnesota and the 
action of plaintiff under it, to change his citizenship. 

I am of opinion that no state can make the subject of a foreign prince 
a citizen of the state in any other mode than that provided by the 
naturalization laws of Congress. That when the constitution (Art. I, 
sec. 8), says that Congress shall have power ‘to establish a uniform rule 
of naturalization, and uniform laws on the subject of bankruptcies 
throughout the United States,” it designed these rules when estab- 
lishd to be the only rules by which a citizen or subject of a foreign 

overnment could become a citizen or subject of one of the states of 
this Union, and thereby owe allegiance to such state, and to the United 
States, and cease to owe it to his former government. 

But I do not place the decision of the — case on that ground. 
The state of Minnesota has not attempted to make the plaintiff a citizen 
of that state, nor do the provisions of her constitution when applied 
to the condition of plaintitf have that effect. The error has arisen 
from the same confusion of ideas which induced the advocates of female 
suffrage to assert in the supreme court, the right of women .to vote. 
That assertion is based upon the proposition that citizenship and the 
right to vote are inseparable, therefore females who are citizens must be 
allowed to vote. This was unanimously overruled by this court. The 
present case is based upon the same idea that citizenship and the right 
to vote are inseparable, and as the constitution of Minnesota gives 
plaintiff the right to vote, therefore he is a citizen of the state. But the 
proposition on which both arguments are based is wholly unsound. 

ere is no necessary or uniform relation between citizenship and the 
right to vote. 

n point of fact, by the constitution of Minnesota, and probably of 
every other state, only about one in five of its citizens is permitted to 
vote. All children born in the state and residing there are citizens, but 
until they come to the age of twenty-one years they can not vote. They 
have, however, all the rights that belong tq citizenship, because thev are 
citizens. So of all females of all ages, who constitute half the citizens 
of any state. On the other hand, some states and many municipalities 
allow persons to vote who have no claim to be citizens, simply because 
they are residents and possess the other qualifications, and at one time, I 
believe, persons were permitted to vote in one state on account of prop- 
erty held there, though citizens of a different state. Of this, however, 
I do not feel sure, though there was no reason in the nature of things 
or of the federal constitution, why it should not be so. 

These observations show that citizenship is not a sole criterion of the 
right to vote, and still more clearly that the right to vote may exist 
without citizenship. This latter is precisely the case in Minnesota. 
That state, by a wise policy, has invited an industrious and useful popu- 
lation from abroad to occupy her vacant territory, and as an inducemert 
has said, “* you need not wait till you are naturalized and become citi- 
zens to exercise the elective franchise and to become eligible to office.” 

That process requires five years, when they have taken the first step 
towards becoming citizens; by making the ‘legal official declaration to 
that effect, they are allowed to vote if they possess the other qualifica- 
tions of age, sex and residence ; but citizenship is not one of them. In 
doing this, the framers of the constitution had no intention of making a 
citizen of the foreigner. This was wholly unnecessary to the right to 
vote, and five-sixths of the persons who are citizens have not that right. 

I am of opinion then, that nothing in the constitution of Minnesota, 





nor in the acts of plaintiff under it, have made, or were intended to 
| make him a citizen of that state even if it be within the constitutional 
power of the state to do so; and that being a subject of a foreign state he 
could rightfully remove his case from a state court to a federal court. 
_ The motion to remand should therefore be overruled. 

' Motion OVERRULED. 
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Notice of Process. 
EARLE ET AL. v. McVEIGH. 
Supreme Court of the United States, October Term, 1878. 


1. Notice Essential to Jurisdiction.—Due notice, actual or constructive, 
to the defendant, is essential to the jurisdiction of all courts. 

2. What is Good Constructive Notice—Case in Judgment.—A statute 

rovided for the service of process upon a resident defendant, temporarily from 

ome, by delivering a copy and giving information of its purport to his wife, or 
any white person found at his usual place of abode, a member of the family and 
above the age of sixteen years, or if neither he nor his wife, nor any such white 
person, were found there, by leaving such copy posted at the front door of his 
usual place of abode, Suits were commenced against defendant, the writs being 
returned as ‘‘ executed by posting copy on the door of his usual place of abode, 
neither he nor his wife, nor any white person, who is a member of his family 
and above the age of sixteen years, being found at his usual place of abode ”’ 
Defendant had been for many years a resident of the place where the process 
was served; he was the head of a family, owning the dwelling in which he 
lived. Seven months prior to the alleged service of process he, together with 
his family, owing to the war in the vicinity, left his house and went into the 
confederate lines, where he remained till the close of the war. His absence de- 
pended for its continuance upon the fortunes of the war, Held, (1) that the ser- 
vice was insufficient, (2) that the house was not the usual place where the 
defendant and fumily resided at the time the notice was posted, (3) that usual 
place of abode does not mean /ast place of abode, and (4) that the luw intended 
that the person against whom the notice is directed should then be living, o 
have his home in said house, although temporarily absent. . 


Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

Mr. Justice CLirForD delivered the opinion of the court. 

Due notice to the defendant is essential to the jurisdiction of all 
courts, as sufficiently appears from the well-known legal maxim that no 
one shall be condemned, in his person or property, without notice and 
an opportunity to be heard in his defence. Nations v. Johnson, 24 How. 
203. Such notice may be actual or constructive, as prescribed by law. 
Where actual notice is required, personal service, in a legal manner, of 
due process, is a compliance with the requirement, and in cases where 
constructive notice is allowed, the duty of the moving party is fulfilled, 
if he complies, in every respect, with the law, usage, or rule of practice, 
as the case may be, which prescribes that mode of service. 

Two suits were commenced by the respondents againt the present 
complainant and his son, who was not served, to enforce the payment of 
the several promissory notes described in the declarations in those syits, 
and the plaintiffs therein obtained service of process in the respective 
suits on the same day in the words following: ‘Executed the within 
summons February 24, 1862, on James H. McVeigh, by leaving a copy 
thereof posted at the front door of his usual place of abode, neither he nor 
his wife, nor any white person, who is a member of his family and above 
the age of sixteen years, being found at his said usual place of abode.” 
Detlarations in due form were filed in the respective suits, and the de- 
fendant not appearing in either, judgment was rendered against him in 
first suit for the sum of three thousand five hundred and thirty-five dol- 
lars and forty-nine cents, and in the second for the sum of eight thousand 
and fourteen dollars and thirty-four cents, with interest in each case, as 
set forth in the record. Executions were regularly issued and returns 
were made of nulla bona, and thereupon the creditors filed their bill of 
complaint in the county court, in which they set up the said judgments, 
and alleged that the defendants had no personal assets, and prayed that 
the lien of their judgments might be enforced by a sale of the real 
estate of the defendant for the satisfaction of the same; that the de- 
fendant might be required to answer the allegations of the bill of com- 
plaint, and that a commissioner might be appointed to report the real 
estate owned by defendant, together with the incumbrances, if any, 
upon the same, and that the court will enter such decree in the 
case as the circumstances may require. Personal service could not 
be obtained, and the defendant having failed to enter an appearance 
or to give bond as required, the court made an order of publication and 
directed that a copy of the order be inserted in the State Journal once 
a week for four successive weeks, and that the same be posted at the 
front door of the court house of the county. Proof of pubiication was 
exhibited, and the person appointed to ascertain what real estate was 
owned by the defendant, made a report, and it appearing that the rents 
and profits of his real estate ne not suffice to pay the plaintiff’s 
judgments, and others mentioned in the same report, within five years, 
the court did further order, adjudge and decree that so much of the 
same as was requisite for the purpose should be sold at public auction, 
and prescribed the terms of sale, and appointed a commissioner to carry 
the decree into effect. 

Pursuant to the decree of the court the commissioner advertised the 
Teal estate for sale, as appears by a copy of the advertisement exhibited 
in the record. Enough appears to show that the sale of the real estate 
was postponed to a later day than that named in the advertisement, and 
that the defendant, in the meantime, filed an injunction bond in the 
case, in which it is recited that the defendant had obtained from the 
Judge of the eleventh circuit of the state an injunction enjoining and 
restraining the said creditors and the commissioner, until an order is 
granted by the county circuit court to the contrary, from any proceed- 
ings to enforce the payment of the said two judgments. Pending the 
temporary injunction the defendant sued out a summons commanding 
the said judgment creditors to appear at the rules of the said court, on 
the day therein named, to answer to the bill of complaint filed in the 
said court by the debtor in the said pigments, 

Sufficient appears to show that the intent and purpose of the bill of 


complaint were to obtain a decree enjoining and restraining the said 
judgment creditors from any proceeding to enforce the payment of the 
two judgments described in the aforesaid decree of sale, and with that 
view the judgment debtor alleged that the return to the process in each 
of those suits was false and fraudulent; that the process was not posted 
at the front door of his usual place of abode, as the law directs, and 
that the respective judgments are illegal and should be set aside; that 
the family of the debtor left there six weeks before the federal forces 
occupied the place, and that the defendant in those suits left there and 
joined his family within the confederate lines six days subsequent to the 
entry there of the federal forces, and that he ever after remained with 
his family within the confederate lines until the close of the war, and 
that these facts were well known to the judgment creditors and their 
counsel. 

Service was made and the judgment creditors appeared as respond- 
ents and filed an answer. 

Reference will only be made to a single allegation of the answer, as 
the others are not material in this investigation. They allege that the 
return of the process which led to the judgments in each of the two suits 
‘*was and is true in every particular, and was and is in no respect false 
and fraudulent, and that the process in each case was in fact executed 
in exact conformity with the return.’’ No answer having been filed by 
the commissioner appointed to make the sale, the bill of complaint as to 
him was taken as confessed, and the complainant filed the general rep- 
lication to the answer of the other respondents. Hearing was had upon 
the bill, exhibits and answer before the judge of the eleventh circuit of 
the state, pursuant to notice, and on the motion of the respondents to 
dissolve the temporary injunction, and it appears from the record that 
the motion of the respondents was overruled. Whereupon the respond- 
ents filed a petition praying for the removal of the cause into the next 
circuit court of the United States for the eastern district of the state, 
and the record shows that the petition was granted. 

Prior to the removal of the cause the same had been set down for 
hearing, but no proofs had been taken, and instead of taking proofs the 
solicitors entered into a stipulation that on the trial it should be admitted 
that the complainant was a resident of that city for many years prior to 
the federal occupation during the rebellion; that during that time he 
was extensively engaged in business there and was the head of a family, 
owning a dwelling-house, in which he resided, and other real estate ; 
that he sympathized with the rebellion, but did not engage in the mili- 
tary or civil service of the insurgents; that his absence trom the city, 
throughout the rebellion, was not one which he regarded as absolute and 
permanent, but contingent and temporary, depending for its continuance 
upon the fortunes of the war. 

Both parties were again heard in the circuit court of the United 
States, and the court entered a decree that the injunction heretofore 
granted in the cause be perpetuated, and that the respondents pay to 
the complainant his costs, and the respondents entered an appeal to this 
court. 

Argument to show that no person can be bound by a judgment, or any 
proceeding conducive thereto, to which he was never a party or privy, 
1s quite unnecessary, as no person can be considered in default with 
respect to that which it never was incumbent upon him to fulfill. 
Standard authorities lay down the rule that in order to give any binding 
effect to a judgment it is essential that the court should have jurisdiction 
of the person and the subject-matter, and it is equally clear that the 
want of jurisdiction is a matter that may always be set up against a 
judgment when sought to be enforced, or where any benefit is claimed 
under it, as the want of jurisdiction makes it utterly void and unavail- 
able for any purpose. Borden v. Fitch, 15 Johns. 141. 

Notice to the efendant, actual or constructive, is an essential prere- 
quisite of jurisdiction. Due process with personal service, as a general 
rule, is sufficient in all cases, and such it is believed is the law of the 
state where the judgments were recovered in this controversy, in all 
cases where such service is practicable ; but the laws of that state also 
provide for service in three classes of cases in which personal service 
can not be effected: 1. Residents who are temporarily absent from 
home. 2. Service may also be made upon persons not residents of the 
state. 3. Where the party resides in the state, in case it is not known in 
‘what particular county he has his residence. Temporary absence from 
home will not defeat service, as in that case the statute provides that 
notice may be given to the party by delivering a copy of the process to 
the party in person, or, if he be not found at his usual piace of abode, 
by delivering such copy and giving information of its a to his 
wife, or any white person found there, whois a member of his family, 
and above the age of sixteen years; or if neither he nor his wife norany 
such white person be found there, by leaving such copy posted at the 
front door of his usual place of abode. 2. Persons not residing in the 
state may, in a proper case, be served by the publication of the notice 
once a week for four consecutive weeks in a newspaper printed in the 
state. Code 1860, p. 703. 3. Provision is made in respect to the third 
class, that, on affidavit that a defendant is a non-resident of the state, or 
that diligence has been used to ascertain in what county or corporation 
he is, without effect, or that process directed to the officer of the county 
or corporation in which he resides or is, has been twice delivered to 
such officer, more than ten days before the return day, and been re- 
turned without being executed, an order of publication may be entered 
against such defendant. Code, p. 707. 

Doubtless constructive notice may be sufficient in certain cases, but it 
can only be admitted in cases coming fairly within the provisions of the 
statute authorizing courts to make orders for publication, and providin 
that the publication, when made, shall authorize the court to decide an 





decree. Hollingsworth v. Barbour, 4 Pet. 475; Regina v. Lightfoot, 26 


. 
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Eng. L. & Eq. 177 ; Nations v. Johnson, 24 How. 205; Galpin v. Page, 18 
Wall. 869. When the law provides that notice may be posted on the 
“front door of the party’s usual place of abode,” in the absence of the 
family, the intention evidently is that the person against whom the no- 
tice is directed should then be living or have his home in the said house. 
He may be temporarily absent at the time the notice is posted, but the 
house must be his usual place of abode, so that when he returns home 
the copy of the process posted on the front door will operate as notice, 
which is all that the law requires. By the expression of the usual place 
of abode, the law does not mean the last place of abode, for a party may 
change his “oy of abode every month in the year. Instead of that it 
is only on the door of his then present residence where the notice may 

f me and constitute a compliance with the legal requirement. 

pply that rule to the case before the court and it is clear that the 
notice was insufficient. Neither the complainant nor his family resided 
there. On the contrary, the case shows that his family left that city six 
weeks before the same was occupied by the federal forces, and that they 
— leaving no white person in the house from which they departed, 
and that these facts were well known to the attorney of the respondents 
and to the officer who made the returns in question, which was made 
seven months after the complainant had left the county and was residing 
within the confederate lines. 

Tested by these considerations, it is clear that the house where the 
notice, if any, was posted, was not at that time the usual place of abode 
of the defendant in those suits, and it follows that the judgments 
founded on such defective notices are absolutely void. 

Special reference is made to the act of the tenth of February, 1862, 
as having some bearing on the case, but the record shows that the pres- 
ent complainant had left his former residence seven months before the 
presage of that act, and followed his family within the insurgent lines. 

e abandoned the business in which he was engaged and was known, as 
is admitted in the stipulation of the parties, throughout the whole pe- 
riod of the rebellion, as having sympathised with it and adhered to its 
fortunes. 

Other defences ain. it is suggested by the respondents that the 
complainant, when he departed from the city, left an agent resident 
there, but it is a sufficient answer to that suggestion to say that the agent 
referred to did not reside in the house where it is alleged the notices 
were posted, and that he had no authority whatever to accept or waive 
notice to the complainant in any such proceeding. Concede that due 
service might have been made under the act providing for proceedings 

inst non-residents, still it is clear that the concession can not benefit 
the respondents, as they did not attempt to comply with the conditions 
contained in either section of that act. Sess. Acts, 1861, p. 58. 

Viewed in any light it is plain that the case falls within the rule that 
the service of process by posting a copy on the door of a dwelling house 
is not a good service, if it appears by competent evidence that the house 
was not the usual place where the defendant or his family resided at the 
time the notice was posted. Harris v. Hardeman, 14 How. 340; Buch- 
anan v. Rucker, 9 East, 192; Boswell v. Otis, 9 How. 350; Oakley v. 
Aspinwall, 4 Comst. 513. Even in proceedings in vem, notice is requi- 
site in order that the sentence may have any validity. Every person, said 
Marshall, C. J., may make himself a party to such a proceeding and 
poe from the sentence, but notice of the controversy is necessary in 
order that one may become a party, and it is a principle of natural jus- 
tice, of universal obligation, that before the rights of an individual 
can be bound bya judicial sentence, he shall have notice, either ac- 
— or implied, of the proceedings againsthim. The Mary, 9 Cranch, 


No man shall be condemned, in his person or property, without notice 
and an opportunity to be heard in his defence, is a maxim of universal 
application, and it affords the rule of decision in this case. 

ecree affirmed. 





Presumption as to Validity of Deed. 
CLEMENTS v. MACHEBOEUF ET AL. 
Supreme Court of the United States, October Term, 1875. 


1. Power of Attorney—Presumption.—A deed of conveyance executed 
er a power of attorney, and apparently withm its scope, is presumed to be 
valid. 

2. Rule as to Validity of Deeds.—Facts will not be presumed against a 
deed of conveyance, which on its face has all the legal requisites to make it a 
= = He who would invalidate such a deed must do so by affirm- 
ative proof. 


Appeal from the Supreme Court of the Territory of Colorado. 

Mr. Justice CLirrorp delivered -the opinion of the court. 

Equity exercises jurisdiction in cases of accident, mistake, or fraud, 
where the party has not the plain, adequate, and complete remedy at 
law. Where the remedy at law is plain, equity will not interfere, if the 
remedy is also adequate and complete, but if the remedy at law is 
doubtful the court of equity will retain the case, and if the proofs are 
satisfactory, will grant relief. Jurisdiction to a partial extent may exist 
at law, but if the remedy there is not adequate, that is, if the party 
can not attain at law the full justice of the case, he may, if he sees fit, 
pursue his remedy in equity. Nor is the court of equity closed to the 

arty unless the remedy at law is complete, and will secure to the party 

e whole right involved in a manner as just and Bem as woelt be 
attained in a suit in equity. 1 Story Eq., sec. Insurance Co. v. 
Bailey. 13 Wall., 621. 





Fee-simple title to the lands described in the bill of complainant was 
vested in the complainant by virtue of a patent from the United States. 

Twelve or more persons are named in the bill of complaint as the 
principal respondents in the suit, and the complainant alleges that one 
James Hall,pretending to act in his behalf as his attorney in fact, on 
the several days mentioned in the bill of complaint, without any au- 
thority whatever, conveyed by deeds of warranty certain portions of 
said lands, as therein described, to each of the several respondents 
named in the bill of complaint, and the charge, in effect, is that the 
several respondents, as such grantees, had full notice that the person 
pretending to be the agent of the complainant, acted in making the said 
several conveyances, without any authority whatever from the com- 
plainant, and that the respondents combined with the pretended agent 
to cheat, wrong, and defraud the complainant out of his title to said 
lands, and still refuse to restore him to his just rights. Wherefore the 
complainant prays that the several deeds executed by the said pretended 
agent to the said several respondents may be decreed to be cancelled 
and that the lots may be returned to the complainant wholly discharged 
from all subsequent conveyances executed by such grantees, and for 
general relief. Service was made and the respondent appeared and de- 
murred te the bili of complaint. Hearing was had, and the court over- 
ruled the several demurrers, giving leave to the respondents to answer. 
Pursuant to that leave the 4 sete, Bore filed several answers, setting up 
shbstantially the same defence. Suffice it to say that they admit that 
the complainant was the owner of the lands in fee simple, and that cer- 
tain portions of the same were conveyed to them by the person profes- 
sing to act asthe agent of the complainant, as alleged in the bill of 
complaint, but deny that the person who executed the respective con- 
veyances acted without authority from the complainant, or that they 
ever combined with that person to cheat, wrong, or defraud the com- 
plainant, as alleged in the bill of complaint. Instead of that the re- 
spective respondents allege that the agent named, by virtue of the 
powers of attorney annexed to the answer, or by virtue of one or both 
of the same, conveyed to them respectively the certain lots or portions 
of said lands, for a valuable consideration, as more particularly de- 
scribed in the bill filed by the complainant. Answers differing in cer- 
tain particulars were filed by the respondents, but the propositions in- 
volved in the succinct analysis of the one given presents the main points 
of defence set up by all the respondents. 

All of the conveyances were made by the alleged agent of the com- 
plainant, and it appears that they are all of record in the office of the 
clerk and recorder of the county of Arapahoe, where the lands are situ- 
ated. Annexed to the answers are the powers of attorney, under one or 
both of which it is claimed by the respondents that the respective de- 
scribed portions of the lands were conveyed to them in feesimple. Ex- 
ceptions filed to the answer of some of the respondents were sustained 
by the court, but it is unnecessary to examine any question involved in 
the exceptions, as the respondents acquiesced in the decision of the 
court and filed amended answers, in conformity to the opinion of the 
court. 

Leave was given by the court to the solicitors of certain of the re- 
spondents to withdraw their appearance for those respondents, and 
thereupon the bill of complaint as to those parties was dismissed on 
motion of the complainant. Default was made by one of the respond- 
ents served, and the bill of complaint as to him was taken as confessed, 
and the conveyance made to him by the agent was decreed to be can- 
celled and annulled, as prayed in the bill of complaint. Three others 
failed to file an amended answer, as required by the order of the court, 
and the bill of complaint as to those respondents was also taken as 
confessed. 

Matters of the kind being all adjusted the complainant filed a general 
replication and proceeded to take proofs. Among other things he intro- 
duced the patent from the United States, and deposition of Caleb B. 
Clements, his father, and the master, appointed to take testimony, an- 
nexed to his report to the court, the two exhibits attached to the answers 
of the respondents. No proofs were introduced by the respondents. 
They rested the case upon their deeds of conveyance and on the powers 
of attorney annexed to the answers. Hearing was had and the court of 
original jurisdiction entered a decree in favor of the complainant, can- 
celling the several conveyances executed to the respondents. Immediate 
appeal was taken to the supreme court of the territory, where the par- 
ties were again heard, and the supreme court reversed the decree of the 
district court of the county and remanded the cause to that court with 
directions to dismiss the bill of complaint, except as to the respondents 
against whom decrees pro-confesso had been entered. From that decree 
= complainant appealed to this court and now seeks to reverse that 

ecree. 

Three errors are assigned in this court, as follows: (1) That the su- 
preme court of the territory erred in reversing the decree of the district 
court of the county. (2) That the supreme court of the territory erred 
in assuming, without evidence, that everything had been done by the 
agent that was required by the power of attorney to give validity to the 
deeds of conveyance. (3) That the said supreme court erred in hold- 
ing that it was not incumbent upon the respondents to prove that the 
deeds to them were executed by the agent in good faith. 

Before proceeding to the examination ot the alleged errors of the 
court below, it should be remarked that the bill of complaint waived 
an answer under oath and prayed that the several deeds of conveyance 
might be cancelled and that the lands in controversy might be restored 
to the complainant, wholly discharged from the said conveyances. Sepa- 
rate admission was made by the respondents in their amended answers, 
that each held certain described portions of the lands claimed under 
deeds of conveyance executed by the alleged agent, and they severally 
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denied all combination, wrong, and fraud, and averred that the lands in 
question had been conveyed to them for a valuable consideration by the 
alleged agent, in virtue of the powers of attorney annexed to the origi- 
nal answers. 

Four exceptions to the amended answers were sustained by the court, 
but any remarks upon that subject may well be omitted, as the amended 
answers supplied all the alleged detects. Enough appears to justify 
the conclusion that the complainant owned a certain bounty-land war- 
rant, and that he desired to locate the same, on the lands described in 
the bill of complaint; that certain equitable interests in certain portions 
of the lands were claimed by certain residents of the city of Denver, 
and that the complainant, in order to avoid the interposition of any ob- 
jections from that quarter to the contemplated location of his land war- 
rant, stipulated with the mayor of the city and gave to him a bond to 
the effect that if he was permitted to locate the warrant without opposi- 
tion, he would convey to every such equitable claimant a good title to 
his equitable interest, provided he should give satisfactory evidence of 
such claim and pay therefor the sum of forty cents for such lot. Such 
an arrangement would not execute itself, and could not be carried into 
effect in a manner satisfactory to the parties, without some agency, and 
to effect that object the complainant, on the fourteenth of June, 1864, 
constituted and appointed one James Hall his true and lawful attorney 


**to act upon the application and demand of any person or persons act- | 


” 


ually owning ’”’ town lots situated in Denver City, within the lands de- 
scribed in the bill of complaint, and showing such ownership * by ab- 


stracts of title property certified by the county clerk of the county,” * | 


* * and upon payment of forty cents for each and every lot, and the | 
further expenses of every name and nature, in accordance with the tenor | 
and meaning of a certain bond executed ‘‘ by me” to the mayor of Den- | 


ver City, in trust for the citizens thereof; and upon the fulfillment of 
the said requirements, and all others, as intended and mentioned in said 
bond, to make, execute, and deliver good and sufficient deed or deeds, 
with covenants of warranty, to any person or persons that may apply 
for the same within three months from the date of said bond and in 
compliance with the same, giving and granting unto his said attorney 
full power and authority to do and perform all and every act and thing 


whatsoever requisite and necessary to be done in and about the premises, | 


as fully to all intents and purposes as he might do if personally present, 


with full power of revocation, thereby ratifying and confirming all that | 


his attorney or his substitute should lawfully do or cause to be done by 
virtue thereof. 


should see fit, and to execute and deliver to the purchaser good and suf- 
ficient quit claim deeds of the same, which, it seems, continued in force 
until the twenty-second of April, 1867, when it was revoked by the 
complainant. Registry of the first power of attorney was made in the 
office of the recorder for Arapahoe county on the twenty-third of June, 
1864, and of the second in the same oflice on the twelfth of March, 1869, 
as a by the certificate of the recorder. Concede that all the other 
deeds were executed about the same time as the one given in evidence 
as an example, and it follows that they were executed more than a year 
before the first power of attorney was revoked, and inasmuch as nothing 
appears to the contrary, theconclusion from the record must be that the 
power of attorney was in full force when the several conveyances were 
executed by the agent. Grant that, and still it is insisted by the com- 
plainant that the defence is incomplete, because the respondents did not 
prove affirmatively that the agent in executing the power complied 
with the directions contained in the instrument under which he acted. 

Sufficient has already appeared to show that the limitation of time in 
the power of attorney fin: 00 only to the period in which the parties 
claiming such equitable interests in the lands should make the required 
application to the attorney of the principal, and not to the period within 
which the attorney should execute the deeds. His authority to make 
the conveyances is without limit as to time, provided the application 
was made within three months from the date of the bond, from which 
it follows that the deeds of conveyance show on their face that they were 
executed within the limitations of the power of attorney, and in such 
case the presumption is that the trust reposed in the attorney was exe- 
cuted in good faith. Where the deed in such case is apparently valid, 
courts of justice will not infer anything against its validity. Very v. 
Very, 13 How., 360. 

Authority to make the conveyances was clearly conferred, if the agent 
complied with the directions given in the power, and the rule is that if 
the _ see is apparently within the scope of the power, the presumption is 
that the agent performed his duty to his principal. Morrill v. Cone, 22 
How., 82; Doe v. Martin, 4 Term, 39; Rail v. McKernan, 21 Ind., 
421; Wilburn v. Spofford, 4 Sneed, 704; Marr v. Given, 23 Me. 55. 
Subject to certain exceptions, not applicable in this case, the general 
rule is that the presumption in favor of the conveyance will be allowed 
to prevail in all cases where it was executed as matter of duty, either by 
an agent or trustees, if the instrument is regular on its face. 1 Taylor 
on Ev., sec. 116. Facts will not be presumed against a deed of convey- 


| ance which on its face has ali the legal requisites to make it a valid in- 


Beyond doubt the authority conferred was sufficient to warrant the | 
agent to execute the deeds, and it —— by the recitals of the instru- | 
i 


ments that the deeds were executed the same month and year as the 
power of 2ttorney. 


By the terms of the power the application and demand were required 


| How. 450. 


to be made within three months from the date of the bond, but no rea- | 
son is perceived for limiting the authority of the agent to adjudicate | 


the claims to so short a period. More time might be required for proofs 
“and investigation, and there is nothing in the power of attorney which 
forbids the agent from taking such time for the purpose as was neces- 
sary in order to do justice between the parties. 


None of the deeds | 


were introduced in evidence, except the one to the first-named respond- | 


ent, which bears date December 3, 1864, and which, it is conceded, may 
be regarded as a sample of the others. Nothing therein contained is 
inconsistent with the power of attorney given to the agent by the com- 
plainant, and the amended answers alleged that the respective re- 
spondents, within three months from the date of the bond mentioned in 
the first power of attorney, made application to the attorney for a deed 
of the lots conveyed to them respectively, and that the several respond- 
ents complied with and fulfilled all the terms and conditions of the 
power of attorney and of the bond therein mentioned, and that the 
agent acted upon the application and demand as therein required, and 
that he pronounced and decided in favor of the same and conveyed the 
premises in question to the several respondents for a valuable considera- 
tion. No proof of fraud was introduced by the complainant, and of 
course itis unnecessary to remark upon that question, except to say 


that the answers, though not under oath, are yet sufficient as a pleading | 


to bring the complainant within the rule that he who alleges fraud must 
prove the allegation or fail to recover upon that ground. 

Complainant denies that any such bond as that set up in favor of the 
respondents was ever given to the mayor of Denver City, but the de- 
position of his father proves that he, the father, gave it in behalf of the 


complainant, and the manner in which it was lost and the recitals in the | 
power of attorney are sufficient to prove its existence and to show that | 


the complainant, at the date, recognized the covenants of the bond as 
valid and obligatory ; it was executed to the mayor in trust for the per- 
sons claiming equitable interest in the premises in question, and that 
the power of attorney was executed to the agent in order that he might 
act upon the Sesame. and demand of those claiming such equitable 
interests. Such action of the attorney was required to ascertain the ex- 
tent of the respective claims, and the provision of the power was that 
the attorney when the extent of the interest was ascertained, should ex- 
ecute and deliver to the owner of such right a good and sufficient deed, 
with covenant of warranty, if the claimant made the required applica- 
tion for the same within the time specified, and complied with all the 
other conditions of the power of attorney. 

Two years after the power was given, to wit, on the ninth of March, 
1866, the power of attorney was revoked by the complainant, and it 
appears that on the seventeenth of June, 1864, he gave another power 
to the same party, authorizing him to take possession of all land in 
which he, the principal, was interested in the county of Arapahoe, and 
to grant, bargain, and sell the same on such terms as he, the agent, 


| 





strument. Burr v. Galloway, 1 McLean, 496. Instead of that the 
rule is that he who would invalidate such a deed must impeach it by 
affirmative proof. Polk v. Wendal, 9 Cr. 87; Bagnal v. Broderick, 13 
Minter v. Crommelin, 18 Id. 87. Bank v. Dandridge, 12 
Wheat. 70. Matters not assigned for error will not be examined, as no 
such matters are open for argument under the rules of this court. 

Considerable effort is expended to show that the deeds of conveyance 
were executed under the first power of attorney, in which proposition the 
court here is inclined to concur, as the clear inference is that they all 
contain covenants of warranty, but the court does not concur with the 
complainant that the attorney was not authorized to execute the same 
under the first power, nor that there is any evidence, in any view of the 
case, that he acted in bad faith. Charges of bad faith are easily made, 
but they are of no avail to the party making the same unless he intro- 
duces competent evidence to support the accusation. 

Even the complainant admits that equitable interests did exist and 
that the parties, if they established such rights by abstracts of title, 
properly certified by the county clerk of Arapahoe county, and made 
the required application to the attorney for a deed, within three months, 
was to have such deed with covenants of warranty, on the payment of 
a merely nominal consideration; but he insists that the attorney ex- 
ceeded the power conferred, because the deeds do not bear date within 
three months from the date of the bond. Our views upon that subject 
have already been expressed, and we have only to repeat that the limi- 
tution applies to the time of making the application and demand, and 
not to the time in which the deed was to be executed and delivered, if 
it was executed within a reasonable time after the adjudiction by the 
attorney. 

Examined in the light of the pleadings and the facts and circum- 
stances exhibited in the record, it is clear that the charge of fraud is not 
sustained, and that the burden of proof is upon the complainant to 
prove the allegation that the deeds of conveyance are invalid for any 
reason not apparent on their face; and if so, then itis equally clear 
that there is no error in the record. 

Decree affirmed. 





Estoppel in Pais as Affecting Realty. 
HAYES vy. LEVINGSTON. 
Supreme Court of Michigan, October 3, 1876. 
Hon. T. M. Cootry, Chief Justice. 
ss UJ. V. CAMPBELL, 


* Tsaac MARSTON, 
« 8B. F. Graves, 


Associate Justices. 


1. Estoppel—Realty.—The doctrine of estoppel is not sustained by the 
courts of luw against realty. 


2. . Statute of Frauds.—The Statute of Frauds requires a deed for 
the transfer of real estate. Title to realty can not, therefore, be divested and 
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transferred at law merely by the application of the doctrine of estoppel. So 
that where the owner of realty denied his own title thereto, and procured its 
sale through another, to one who was ignosant of his rights, but afterwards as- 
serted his title, it was held that in a court of law he could not be estopped from 
doing so; if any relief could be had against him, it must be in equity. 


3. Dedications and Settlements of Boundary .—The provisions of the 
Statute of Frauds, that land can be conveyed only by deed, does not apply 
to dedications and settlements of boundary. 


The opinion of the court was delivered by Cootry, J. 

In the court below, Levingston recovered a judgment in ejectment on 
the strength of an estoppel in pais. His case was that Hayes, whose 
title to the land at a former time was conceded, had given two mortgages 
upon it, one of which had been foreclosed under the power of sale, and 
the land sold to a third party; that the other being held by one Corey, 
and arrangement being made between him and Hayes, under which 
Corey was to buy up the title under the foreclosure, and then when he 
should be able to find a purchaser, sell the land and from the proceeds 
take out the amount of his mortgage and the amonnt he should have 
paid for the foreclosure title, and pay over the remainder to Hayes; 
that this arrangement was carried out as far as concerned the purchase 
of the foreclosure title ; and that subsequently Corey sold to Levingston, 
being first told to do so by Hayes, and Levingston not making the pur- 
chase until assured by Hayes that the land was Corey’s, though the lat- 
ter was to pay over to Hayes a surplus from the purchase-price when 
the sale was made. This case was disputed by Hayes, who claimed that 
whatever was paid by Corey in acquiring the foreclosure title was only 
a loan to be repaid with interest. The dispute as to these facts would 
not have been important in the ejectment suit had the foreclosure title 
proved to be valid, but it was claimed on one side and conceded on the 
other that it was defective, and left the legal title in Hayes. But Lev- 
ingston insisted that Hayes by his arrangement with Corey, and by tell- 
ing Levingston after Corey bought that the latter was owner, had estop- 
ped himself from setting up any title in opposition to that which Lev- 
ingston had acquired in reliance upon his own statement; and the 
circuit judge so instructed the jury. The jury having found the facts to 
be as inns by Levingston, a verdict and judgment in his favor fol- 
lowed as of course. 

If the rule of estoppel in pais is the same when the right to real prop- 
erty is involved as it is when only personalty is in question, the circuit 
judge was undoubtedly nght in his instruction. The principle is so old 
that it has ceased to be brought into controversy, that when one has 
knowledge that his own chattels are being sold as the property of an- 
other, and encourages the sale without asserting” his right, or even 
by his silence allows a purchase to be made in ignorance of his title, he 
hall not thereafter be permitted to assert such title to the prejudice of 
the purchaser. The rule is as sound in morals as it is indisputable in 

int of law, and has often been recognized in this court. Dann v. 

udney, 13 Mich. 2389; Truesdale v. Ward, 24 Mich. 117; Meister v. 
Birney, 24 Mich. 435. 

But a difficulty arises when it is proposed to apply the same principle 
to real estate. The statute of Seale is express that no interests in lands, 
with certain exceptions which are unimportant here, shall be created or 
transfered otherwise than by deed; and although it is perfectly true as 
is shown by Mr. Bigelow in his treatise on the law of Estoppel, p. 606, 
that where one by his conduct is precluded in law from asserting his 
title in property, there is strictly no transmission of title, yet this is a 
mere technicality ; the legal consequences are precisely the same, and for 
all practical purposes the estoppel works aconveyance. It would hardly 
be creditable to the administration of the law, if the application of a 
statute so important as the statute of frauds should be turned away and 
defeated by a technicality so shadowy and unsubstantial. 

It is not to be denied, however, that there are several cases that apply 
the principle of estoppel indiscriminately to both real and personal es- 
tate. The cases in Maine are very decided. Hatch v. Kimball, 16 Me. 
147; Durham v, Alden, 20 Me. 52; Brangely v. Spraig, 21 Me. 137; 
Copeiand v. Copeland, 28 Me. 585: Stevens v. McNamara, 36 Me. 176; 
Bigelow v. Foss, 59 Me. 162, These cases appear to have overruled 
Hamlin v. Hamlin, 19 Me. 141. The following are usually referred to 
as supporting the Maine cases: McCune v. MeMichaels, 29 Geo. 312; 
Beautland v. McKee, 28 Penn. St. 124; Shaw v. Beebe, 35 Vt. 205; 
Brown v. Wheeler, 17 Conn. 345; Brown v. Bowen, 30 N. Y. 519; Ba- 
sham v. Tuberville, 1 Swan, 437 ; of these, the Georgia case related to a 
parol partition of slaves acquiesced in until after the death of one of the 

arties, and was decided without any discussion of, or reference to, the 

istinction between real and personal estate. The case in }'ennsyivania 
was a suit on a promissory note given on a purchase of lands, the pay- 
ment of which was resisted on the ground of failure of title. The per- 
sons in whom the title was alleged to be, had been the plaintiff’s agents 
in the sale, and had been paid a commission for making it; and they 
were held to be estopped from denying the plaintiff’s right. It is to be 
observed of this case that the title was only incidently in question, and 
also that in Pennsylvania the distinction between legal and — 
remedies is not kept up. In the Vermont case, the court 1s contented to dis- 

ose of the question very briefly by saying that the rule of estoppel which 
is applied to personal property “‘ upon reason and ——. to prevent 
fend, and promote justice should be extended to real property.” It would 
have been more satisfactory if the court had pointed out on what ground 
when the legislature, “to prevent frauds and promote justice,” had ap- 
plied wholly different rules to the transfer of personal property and of 
real property, the courts could justify their action in venturing to abol- 
ish the distinction. The Connecticut case was one in which the question 


of estoppel related to a distribution of property, which, though not in 
pursuance of the statute, had been sanctioned by a written agreement of 


| the parties. In the New York case the complaint was of the floodin 
| of the plaintiff’s mill by a dam which let the water back upon it; ve | 
| the question was whether the defendants were estopped from asserting 
| title to the land on which the mill stood, by the fact that their ancestor, 

through whom they claimed, had asserted his right at the time the 
| plaintiffs bought the land and built the mill, though aware of all 
the facts. The case was begun and tried under the code which does 
away with the distinction between legal and equitable actions. The 
case in Swan goes to the extreme of sustaining an estoppel against an 
infant, and certainly should not be followed in this state. Ryder v. 
Flanders, 30 Mich. 336. ie 

Some other cases may be mentioned, which we think are distiguish- 
able, though in some of them a doctrine is asserted as broad as that 
which is maintained by the cases in Maine. Blackwood v. Jones, 4 
Jones Eq. 56, was « case where one by his conduct was held estopped 
from asserting a lien upon lands. Besides being in equity, it may be said 
of the case that what was in dispute was not the title, but something 
supposed to encumber it. Waters’ Appeal, 35 Penn. St. 523, was where 
the estoppel related to a claim to surplus moneys on a sale of lands. 
Stevens v. Dennett, 51 N. H. 324, was one where the doctrine was ap- 
plied to the use of a well on the land of another, to which the party 
claimed right of user. Winchell v. Edwards, 57 Ill. 41, was a case in 
which it was held that one was precluded from asserting a secret equit- 
able title as against the legal title, and is obviously not in point. Pool 
v. Lewis, 41 Geo. 162, was one in which the estoppel conceded the right 
to rely upon a verbal agreement concerning the a of waterin a natu- 
ral water course, and like the last had no application. Mariner v. Mil- 
waukee etce., R. R. Co., 26 Wis. 84, was a case of election between tak- 
ing lands and taking moneys. Platt v. Squier, 12 Met. 494, was one 
where the question was as to the actual payment of a mortgage. Gill 
v. Denton, 71 N. C. 341, was where an officer who had induced a person 
to buy lands, by representing them to be free from liens, was held es- 
topped from afterwards claiming the lands on a purchase under an exe- 
cution which was held by him when the representations were made. 
Manifestly neither this case, nor that in Metcalf, involves the question 
we are now considering. 

The following were either cases in equity, or cases in which under 
permission of the statute, an equitable defence was relied upon: Wen- 
dell v. Van Rensaellaer, 1 Johns. Ch. 344; Storrs v. Barber, 5 Johns. 
Ch. 166; Tilton v. Nelson, 27 Barb. 595; Barnes v. McKay, 7 Ind. 309; 
Snodgrass v. Ricketts, 13 Cal. 259; Fay v. Valentine, 12 Pick. 40; Fos- 
ter v. Bigelow, 24 Lowa, 379; Junction R. R. Co. v. Harfold, 19 Ind. 
350; Burr v. Taylor, 23 Ala. 255; Newsom v. Collins, 48 Ala. 656. 
These cases have no necessary bearing, and their correctness may be 
conceded. Equity may always compel the owner of the title to release 
it, when that is the proper redress for a fraud committed by him in re- 
spect to the title; but the remedy is properly administered by compel- 
ing the fraudulent owner to convey, instead of treating the case as one 
of estoppel in the strict sense. The following were cases in which the 
doctrine of estoppel was applied to a voluntary adjustment of bound- 
aries between contiguous estates: Robinson v. Justice, 2 Penn. 19; 
Spiller v. Scribner, 386 Vt. 245; Halloran v. Whitcomb, 43 Vt. 306; 
Merriweather v. Larnon, 2 Sneed. 447; Spears v. Walker, 1 Head, 166 ; 
McAfferty v. Conover, 7 Ohio (N. 8.) 99; Cope v. White, 23 Wis. 282. 
The principle of these cases has been approved in this state. Read v. 
Drake, 29 Mich. 222; Stewart v. Carleton, 31 Mich. 270. It is not sup- 
posed that in such cases the title is affected; the parties have only by 
their agreement and conduct determined the limits of their respective 
ownerships. Cases like that of Noyes v. Ward, 19 Conn. 250, which 
was one of the dedications of lands to public uses, have no application, 
because dedications are not within the statute of frauds. They would 
not be referred to at all, but for the fact that they are sometimes spoken 
of as cases of estoppel. Gugins v. Van Gorden, 10 Mich. 523, on which 
some reliance is placed in this case, is not at all in point. In that case 
the grantee in an unrecorded deed had consented to its destruction and 
to the conveyance of the land described therein, to a third party who, 
by recording his deed, became the apparent owner of record, as he was 
unquestionably the owner in equity. Afterwards a title was asserted 
under the destroyed deed, and the Lene was of the right to introduce 
parol evidence of its existence and destruction. Justice Manning after 

ointing out that the case was within the statute of frauds, and that the 
Seteutlion of the deed did not affect the title, proceeded to say: ‘‘ Sec- 
ondary evidence can not be received to prove a fact without first laying 
a foundation for it, in accounting for the absence of that which is prim- 
ary. The deed to Gooderich is the best evidence of title. This is not 
produced, and its destruction is accounted for in a way that shows it 
would be dishonest in him to claim anything under it. It was destroyed 
in pursuance of an agreement between him and his grantors, after the 
purchase-money had been returned to him, with a view of revesting the 
title. It was done with his consent and for a valuable consideration. 
The law will not recognize such a state of facts as an excuse for the 
non-production of the deed. Its language to Gooderich would be, if he 
was defending: ‘Sir, you are estopped by your own acts from proving 
the contents of the deed by parol evidence ;’ and the defendant who 
claims through him has no greater rights than he.” It thus appears 
that the only question in the case was one of primary and secondary 
evidence; had the deed, when the transaction tuok place, been laid aside 
instead of being destroyed, and subsequently been brought forward and 
relied upon, the case would have been wholly different, and nothing 
said by Justice Manning would have had application. In such a case 
the right of property would have been involved; in the case actually 
considered it was only the quality of the evidence to establish the 


right. 
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The following cases have more or less bearing on the question in- | fraud of the legal owner, to be tried as ecmmon law cases by jury. 
volved in this suit. In Jackson v. Sherman, 6 Johns. 19, 21, it is said Perhaps one reason for this may be, that jurors are not likely to under- 
by the court that parol acknowledgements as to the title to real property | stand and appreciate the importance of an adherence to the statute of 
‘‘are generally a dangerous species of evidence; and though good to , frauds so well as those who have been educated in a knowledge of the 
support a tenancy, or to satisfy doubts in cases of possession, they ought | reasons which led to its enactment, and a jury might therefore be over 
not to be received as evidence of title. This would be to counteract the | ready to set aside titles on parol evidence of mere words, or mere fail- 
beneficial purposes of the statute of frauds.”’ In Jackson v. Voseburgh, | ure to utter words. But caterer may be the reasons, and whether sat- 
7 Johns. 186, parol evidence of a disclaimer of title was rejected on the  isfactory to ourselves or not, we are not at liberty to disregard the fact that 
same ground, In Wright v. DeGraff, 14 Mich. 164, it was decided by | the legislation of the state still leaves equitable claims to be tried in the 
this court that an estoppel could not be made out against a widow’s | courts of equity. And when one asserts that the owner of land ought 
claim to dower by showing that she, as administratrix of her husband’s | to surrender it to him, because of the owner’s fraudulent acts or con- 
estate, had sold the land and agreed to assert no claim on her own be- | duct, it is manifest that his claim is only an equitable claim, set up and 
half. In Parker v. Barber, 2 Met. 423, a parol promise to release a | asserted against the legal claim. The one has the legal title, and the 
mortgage interest in lands was held inoperative, although acted upon; | other seeks to overthrow it by proving a superior equity. This he may 
the case corresponding in principle with the last one cited. The point | be able to do in a court of equity, but we cannot admit that at law the 
here involved was directly passed upon in Sevich v. Sears, 1 Hill, 17, 19. | legal title is not entitled to prevail. 

There in reviewing a trial in ejectment, Bronson, J., says: ‘Evidence Those cases in which it Sen been decided that a deed given by one 
was offered to show that the plaintiff stood by and not only saw the de- | assuming, but without authority, to be agent for the nominal grantor, 
fendant buy of others, but advised him to do so, without disclosing the | cannot be ratified by parol, are not without bearing in this connection. 
title which he now sets up. The evidence was ome rejected. The | Despatch Line of Packets v. Bellamy Manuf. Co., 12 N. H. 205, 231; 
plaintiff is not estopped in a court of law to assert his title. Ifthede- | Blood v. Goodrich, 9 Wend. 68; Hunter v. Parker, 7M & W. 822, 343. 
fendant finds it necessary to rely upon this part of the case, he must go | The parol ratification, especially if accompanied by an acceptance of 
into a court of equity.”” This case is not referred to in the subsequent | the purchase price, is generally sufficient to make out a case of strong 
case of Brown v. Bowen, 20 N. Y. 519, and it is to be presumed that the | equity, if that were all that was needful to the estoppel. 
last case was supposed to be distinguishable. In Davis v. Davis, 26 Cal. But apart from all authority, the reasons against such an application 
28, while it was not decided that the doctrine of estoppel was inapplica- | of the doctrine of estoppel appear to us entirely conclusive. Our title 
ble where the title to real estate was in question, the danger of applying | deeds are supposed to 4 the best possible protection to estates, and the 
it to the overthrow of the statute of frauds was very distinctly pointed policy of the law makes them so. They prove themselves, and the 
out. The question is distinctly met in Doe v. Walters, 16 Ala. 714, in | record of them is notice upon which every one may rely in buying and 
which it is said by Dorgan, Ch. J., delivering the opinion of the court, | in acquiring liens. The law does not permit the title to rest in parol, 
that ‘the title to land can pass only by deed, and an estoppel at law | nor does it allow anything which is evidenced by the deeds to be changed 
which works a divesture of title, can be created, in my opinion, only by | on parol testimony of promises, agreements or understandings. But by 
as high evidence. I have looked with some eare into the English cases, | this doctrine, while the instruments of title are conceded he indispu- 
but I have not found one in which a plaintiff at law was held to be bound | table, they are allowed to be set aside by parol evidence of the owner's 
by a parol estoppel, when the subject-matter was such that the title | admissions of statements, though this species of evidence is confessedly 
could only pass = deed. If the title could pass by delivery, or by parol, | the least reliable of all which the law admits. The best evidence of 
then a party shall be bound by a parol estoppel.” And the learned | title is thus allowed to be overcome and set aside by the weakest. A 
judge quotes among other cases that of Knight v. Wall, 2 Dey. and | conversation misunderstood or falsely reported controls the most per- 
at., as deciding that “title to slaves could not be made out at law by a | fect chain of conveyances, and any estate, the most valuable in the land 
parol a and if fraud had been practiced upon the party, he | equally with the most worthless, is liable to be taken from the owner on 
must see 





is redress in equity.”’ To this effect also, West v. Tilghman, | the impression which a jury receives of the preponderance of evidence 
9 Ind. 163, may be referred to; and as to the doctrine in Alabama, | concerning words which witnesses may have imperfectly heard, or in- 
further reference may be made to Smith v. Mundy, 18 Ala. 182. The | correctly understood, or the purport of which they have unintentionally 
decisions in Illinois are equally clear and pointed. In Mills v. Graves, | colored, or purposely wrenched from the real meaning in the mind of 
38 Ill. 465, 466, where the precise question was involved, Walker, Ch. | the speaker. The evils against which the statute of frauds was aimed 
J., says: ‘*Had the acts which were proved constituted an estoppel, it | are all here in their most threatening form; and it seems to us a trifling 
would have been simply an equitable right, incapable of assertion in a | with the statute to refuse to apply it to a case clearly within its spirit, 
court of law. Wales v. Boyne, 31 Ill. 464. There can be no pretence | when in order to exclude it from the letter it is necessary to put the 
that mere oral declarations can ever transfer the legal title, and equita- | title out of view and deny that it is involved, though the decision is 
ble titles and demands are not cognizable in acourt at law. Even if this | effectually to dispose of it. 
were such an estoppel as the defendant claims, the legal title is in Ellis’s The judgment must be reversed with costs and a new trial ordered. 
heirs or grantees. After a careful examination of the adjudged cases, 
we are unable to find that such estoppels can be made available in a court 
of law. Estoppels relating to real estate, so far as we can find, have Foreign Selections. 
been uniformly enforced in courts of equity, and usually by injunction. ae ‘ . 
And this is manifestly in accordance with the analogies of the law.” In|, FixTures, II.—At the very outset of enquiry, the law of fixtures is 
Blake v. Fash, 44 Ill. 302, this doctrine is reaffirmed by. Mr. Justice | itvolved in obscurity, owing to the number of wavering and ——s 
Breese, speaking for the court. It also had the approval of this court definitions which the term * Fixtures has received. On the one hand, 
in Ryder v. Flanders, 30 Mich. 336, 344, where it was distinctly denied, various definitions of it denote such positive fixation and annexation to 
in an opinion by Mr. Justice Christiancy, that an equitable estoppel can the realty, that the thing affixed “‘ would be considered real estate” (as 
constitute a defense at law. ss was said in Shoemaker v. Simpson, ante), and would be no longer re- 
Upon this statement of the cases, it is apparent that while there are movable by the original owner. On the other hand, we are confronted 
authorities both ways, it cannot be said that the weight of authority is | by definitions suggestive of a conception exactly the reverse, involving 
with the ruling below, unless the cases of settlement of boundary lines the right of a removal as an essential incident ; thus, in Hallen v. Run- 
and those of dedication are in point. The first have not usually been der, 1 C. M. & R. 266, Parke, B., says: “The term fixtures has now 
disposed of on that ground, but to the contrary, such settlements, when acquired the peculiar meaning of ange chattels, which have been 
acquiesced in, are supported for the very reason that they pass no title, annexed to the freehold, but whic 1 are removable at the will of the 
but only define what it is that the title embraces, and ‘surely cases of | PeTson who has annexed them. Both those classes of definitions, how- 
dedication are foreign to this question. A dedication is in the ‘sense of a | €Ver, are inadequate ; and, in order to acquire a true general conception 
conveyance, but it is neither within the mischiefs the statute of frauds of fixtures, we should adopt from one class of definition the idea that 
was aimed at; nor does the statute come in question in making it out. fixtures are to be deemed part of the real estate, und from the other 
It is a gift publicly made with the tender of possession, and publicly ac- class the idea of removability. Fixtures, therefore, coalescing with the 
cepted : and is as free from likelihood of being affected by frauds and per- | Te#!ty, and yet being susceptible of severance and removal, it becomes a 
juries as almost any supposable case. And it is as well made out by | nice question whether they constitute an interest in land within the 
oral declarations as by formal convevance. But a grant to an individ- meaning of the Statute of Frauds, sO as to require a note or memoran- 
ual is not supposed to be thus made ; if it were, it would be needless to dum in writing, under the fourth section of that statute, or whether 
invoke the doctrine of estoppel in support of an oral transfer. Indeed, they constitute chattels within the seventeenth section? Mr. Amos, in 
in those cases of dedication in which estoppel is discussed, it is not | his “Treatise on Fixtures,” 2d edit. p. 258, says that the question 
strictly estoppel that is in question, but rather the right of the party to whether the Statute of Frauds — to a sale of them is doubtful; 
recall his gift. To treat such a question as one of estoppel is a careless and he challenges the accuracy of the decision in Hallen v. Rander, 
use of terms. But conceding the doctrine of estoppel to apply in cases which is usually cited in support of the position that the statute does 
of dedication, the question here at issue is still untouched. ‘For here | Ot apply. So, in Brown’s work on the “ Law of Fixtures,”’ 3d edit. p. 
the question is how we are to get over or evade the statute of frauds, | 9 it is said: ‘‘ When that case is critically examined, it is seen that 
which in cases of dedication is not involved. the equities involved in it were so strong and many that they biased 
The suggestion that the application of the estoppel only prevents cir- the judges in their decision of it, and induced them t ) take advantage of 
cuity of action; is one which overlooks the distinction between legal and | the particular—the very particular—circumstances of the case, in order 
equitable remedies. It may be plausibly urged that no such distinctions | t ground upon them, in the interest of particular justice, a distinction 
should be kept up; but they are kept up, and until recently in this which the writer submits was scarcely borne out by general law, holding 
state, as is still the case in some others, the practice in equity has per- | (#8 they held), contrary to the very clear and powerful, and, withal, the 
tniited same evidense to: be reached. which. was not available at len. learned argument of Mr. Kelly, that as fixtures denoted the ‘tenant's 
This is no longer the case in this state; but there is nothing in our leg- right to remove,’ a contract to forego that right was not an interest in 
islature which permits cases where one claims that, equitably, the land within the fourth section of the Statute of Frauds. Now, this 
title or the possession of lands should be awarded to him because of the decision was an acknowledged evasion of the law, and does not, there- 
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fore, in our opinion, warrant the generality of the conclusion that is 
frequently, indeed commonly, drawn from it; for that conclusion affects 
to extend to fixtures in themselves what was only asserted in Hallen v. 
Runder, at the most, of ‘a contract to forego the removal of them.’” 
And from an exhaustive examination of the cases, English and Ameri- 
can, including Hunt v. Bay State Company, and some of the other 
cases referred to on the subject, he concludes (p. 102) that ‘as a general 
rule which the few exceptions to it merely justified, fixtures, so tar from 
being clearly not interests in land, are in much more danger of being 
interests in land for all purposes whatsoever, and of being therefore, 
also, within the meaning of the Statute of Frauds.” 

In Hallenv. Runder, it appeared that the plaintiff had occupied, as ten- 
ant to the defendant, a house in which were certain fixtures, which the 
— on entering had purchased, and which he hada right to remove 

uring his tenancy. Before the expiration of the tenancy, the plaintiff 
verbally agreed to forbear to remove the fixtures, and to allow the de- 
fendant to take them at a valuation. Their value was assessed accord- 
ingly, and the defendant gave up possession. The plaintiff afterwards 
brought indebitatus assumpsit, for the price. and value of the fixtures, 
and for fixtures bargained and sold. It was held that the articles were 
maintainable; that the transaction was nota sale of an interest in land, 
within the 4th section of the statute of frauds; and “ semble, that a 
note or memorandum in writing was not necessary within the 17th sec- 
tion.” We find that in the last edition of ‘“ Williams’ Saunders’ Re- 
ports,” vol. II. 565, that case is thus referred to: “ Damages may be 
recovered in trespass for taking fixtures, describing them as goods and 
chattels. However, until severed from the freehold they are not goods 
and chattels at all, but parcel of the freehold. But the tenant may sell 
the right to remove them and such a sale is not a sale of any 
interest in land, so as to require a memorandum in writing under the 
4th section of the Statute of Frauds. Hallen v. Runder.” This pas- 
sage would seem to fortify the conclusion that what was asserted in Hal- 
len v. Runder, as to the application of the 4th section of the statute, 
referred at most only to a contract to forego the removal of fixtures ; 
while, on the other hand, as regards the application of the 17th section, 
it is to be observed that it was unnecessary there to decide anything, as, 
though there was no writing signed by the parties, there was a valuation 
signed by two brokers, and also (probably) a sufficient acceptance to 
satisfy that section. See per Bayley, B., 270. However, both questions 
as to the application of the statute appear to have been set at rest, and 
Hallen v. Runder, expressly approved by a decision of the English 
Queen’s Bench Division, to which we shall next advert. In Lee v. Gas- 
kell, 34 L. T. (x. 8.) 759, 45 L. J. Q. B. 540, it appeared that the tenant 
of a house having become bankrupt, his trustee in bankruptcy having 
sold the fixtures in the hvuse to the plaintiff, and he re-sold them under 
a parol agreement to the defendant, who was the landlord and had the 
immediate reversion of the premises. The question was, whether the 
contract for the sale of the fixtures (a gas-meter and gas fittings), came 
within the 4th or 17th sections of the Statute of Frauds. For the plaint- 
iff it was contended that a memorandum in writing was not necessary 
under the statute ; and Hallen v. Runder, was relied on as conclusive to 
this effect. On the other hand, it was contended for the defendant, that 
Hailen v. Runder was distinguishable, but that, even if applied, it should 
not be followed, and had not been accurately decided; but, it is to be 
regretted that, on this point, the able disquisition in Mr. Brown’s work, 
from which we have quoted above, does not appear to have been availed 
of. It was next attempted to show that a sale of fixtures is analogous 
to a sale of growing crops, which have been held to be goods and chat- 
tels within section 17; but to this, Cockburn, C. J., replied: ‘The pre- 
sumption applied to growing crops has never been extended to fixtures,” 
as to when growing crops are to be deemed clrattels or the reverse, 
we may also refer to the recent case of Branton v. Griffits e¢ al., 34 L. 
T. tg *) 871. In delivering the judgment of the court, Cockburn, C. J., 
said: “I think the case of Hallen v. Runder is distincly in point, and 
that the case was on principle rightly decided. Fixtures though remov- 
able are part of the freehold; and the disposing of them can not be a 
disposal of goods and chattels, because they are not goods and chattels. 
Therefore, Hallen v. Runder was rightly decided. All you can do is to 
bargain for their sale as fixtures, which the tenant has a right to remove 
during his tenancy, but which he is liable to lose if not removed in 
time. The obvious distinction between growing crops and fixtures is, 
that in a sale of fixtures the fixtures are intended to remain where they 
are, whilst the reverse is the case in a sale of growing crops.” In our 
opinion, it was rightly decided by this case that the sale was good, and 
neither related to land within section 4, nor was a sale of chattels within 
section 17 of the Statute ef Frauds; and we shall only add, as regards 
the latter point, that it had been expressly decided, under the stamp 
acts, in a case which was not cited—Wick v. Dodgson, 12 Moo. 218— 
that fixtures are a gw wares or merchandise, within the meaning 
of 55 Geo. III. c. 184, sched. tit. Agreement. * * * The subject has 
been carefully considered in a recent case in Ireland. Irish Civil Service 
Building Society v. Mahoney, decided June 2, 1876, the facts of which 
were as follows: Mr. Copeland, while seized under a lease for a term of 
500 years of certain premises on which a mill was erected, by a mort- 
mse in consideration of a money advance, assigned to the trustees of 
he Irish Civil Service Building Society, the premises comprised in 
that lease, together with “all houses, buildings, erections, fixtures, etc., 
and appurtenances whatsoever, to said hereditaments, or any of them 
appertaining,” and all his estate, etc., therein, to hold same to the 
trustees, their heirs, etc., and assigns, for the residue unexpired, of that 
term of 500 years, subject to a proviso for redemption. The mo 
deed contained a power “to sell the premises, or any part thereof, either 


together or in parcels.” It was not registered as a bill of sale. While 





Mr. Copeland continued to occupy the premises and carry on the busi- 
ness of milling thereon, an execution was issued on a judgment against 
him, obtained by the defendants, and under it the sheriff seized the fol- 
lowing articles: First, a ‘“‘ carding machine ;” second, a “billy ;”’ third, 
a “mule;” fourth, a “tucking machine ;’’ fifth, a “‘ steam-engine and 
fly-wheel,”’ and sixth, a ‘“‘steam-winch.’”’ These articles were claimed 
by the building society (the plaintiffs) under their mortgage, but the ex- 
ecution-creditors objected that as against them, it should have been reg- 
istered as a bill of sale. An inter-pleader issue was directed accord- 
ingly, on the trial of which it appeared that the first five articles had 
been affixed to the mill building as part of the machinery for working 
the mill, but that they could be removed, without injury to the build- 
ing, by unscrewing the bolts and fastenings by which they were so 
affixed. It further appeared that the first, second, third and fourth of 
those articles were not affixed to the building at the time of the mort- 
gage, but was afterwards put up by Mr. Copeland in place of others of 
a similar description which had been there at the time of the mortgage, 
and had been afterwards burned. The fifth article (the steam-engine 
and fly) had been affixed to the building before the mortgage. Thesixth 
article (the steam-winch) had been in the building at the time of the 
mortgage. It was not, however, actually affixed to the building, but 
was bolted by six bolts to a large stone of about a ton weight, which lay 
on a floor in the building, and it could be removed from, or together 
with the stone. A verdict was had for the plaintiffs, and the defendants 
moved the court above, where the case was argu d before O’Brien and 
Fitzgerald, JJ. It was held that the first five articles were not “ per- 
sonal chattels’ within the meaning of the bills of sale act, but that the 
sixth came within the act, and that the assignment of it by the mortgage 
was void as against the execution-creditors. ‘ It is clear,” said O’ Brien, 
J., in delivering the judgment of the court, “(and it was not indeed 
controverted in the argument), that, as the first five articles had been” 
actually attached and fastened to the building, and as the use of them 
was necessary for the pte working of the mill, the fact that they 
‘might be unfastened and removed without injury to the building, is no 
— for holding that they should not be considered as ‘ fixtures.’ 

Vith respect, however, to the sixth article (the steam-winch), which 
was not affixed to the building, but only fastened to a heavy stone, we 
are of opinion that the assignment of it by the mortgage is void against 
defendants’ claim under their execution.” 

According to the old rule of law, as observed by Sir W. Page, in 
Mather v. Fraser, 2 K. & J. 536, “if that which had otherwise been a 
chattel had been affixed to the soil, whether by nails, screws, or otherwise, 
it passed along with the soil to which it had been so fixed.” But the 
narrow interpretation of fixtures, as limited to things ‘actually affixed” 
to the soil, has been commonly disregarded in modern times; and the 
mere fact of annexation has been subordinated to another consideration, 
the intention of the parties, to be determined by the inferences arising 
from the character and general use of not only the immovable, but, 
also, of the movable or chattel (see Holland v. Hodgon, L. R. 7 C. P. 
335, and the American case of Shoemaker v. Simpson, ante). Many of 
the determinations under the old rule, certainly, turn “on very nice and 
almost frivolous circumstances,’’ as was observed by Lord Hardwicke in 
Dudley v. Warde, Ambl, 113; and indeed, as the present Canadian 
Chancellor said in M’Donald v. Weeks, 8 Grant, 297, a distinction based 
merely upon the fastening or not fastening of the object to the soil must 
necessarily lead to the greatest incongruities. In Teff v. Hewitt, 1 Ohio 
St. 511, the Supreme Court of Ohio, after an exhaustive examination of 
the question, concluded that “the united application of the following 
requisites will be found the safest criterion of a fixture: 1. Actual an- 
nexation to the realty, or something appurtenant thereto. 2. Appro- 
priation to the use or purpose of that part of the realty with 
which it is connected. 8. The intention of the party making the an- 
nexation, to make the article a permanent accession tothe freehold; this 
intention being inferred from the nature of the article affixed, the rela- 
tion and situation of the parts making the annexation, the structure and 
mode of annexation, and the purpose or use for which the annexation 
has been made.” Incontestibly when these concur it is safe to pro- 
nounce the object a fixture; but, for our part, we are very far from 
holding that they must all concur. Actual annexation is by no means 
essential to the criterion of a fixture. Chattels have, before now, been 
adjudged to become fixtures by a mere constructive annexation. And 
even where actual annexation exists, the other facts have a controliing 
influence in determining whether a given thing isa part of the realty or 
not. So, it has been aptly remarked, the anchor of a large ship must 
be very firmly fixed in the ground in order to bear the strain of the 
cable, yet no one would suppose that it became part of the land, even 
though it should chance that the shipowner was also the owner of the 
fee of the spot where the anchor was dropped; while, on the other 
hand, an anchor similarly fixed in the soil, ior the purpose of bearing 
the chain of a supension bridge, would be part of the land. So, again, 
blocks of stone, to apply an illustration suggested in Holland v. Hodg- 
son, L. R. 7 C. P. 385, placed one on the top of another without any 
mortar or cement, for the purpose of forming a dry stone wall, would 
become part of the land, though the same stones, if deposited in a 
builder’s yard, and for convenience sake stacked one on top of another 
in the form of a wall, would remain chattels. All the objects there de- 
clared to be fixtures within the bills of sale act, were, however, attached 
in some way, for the nego of steadying them while in use, to the 
mill; and it was said that “articles not otherwise attached to the land 
than by their own weight, are not to be considered as part of the land, 
unless the circumstances are such to show that they were intended to be 
part of the land.” Assuming the absence of such circumstances, it 
was, doubtless, most properly decided in the recent American case ot 
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O’Donnell v. Hitchcock, 118 Mass. Rep. 401, that asmall building placed | sented to the “‘Common Pleas Court of Cass Co., Mo.,”’ his petition, etc., 


on another’s land, without cellar, chimney or plastering, and constructed 
of slight materials, in sections, so that it can be taken apart without 
cutting, and resting upon unbroken ground, is a chattel, and subject to 
attachment by the creditors of its owner. But it should be added, even 
had it been firmly attached to the soil, it might still, under some circum- 
stances, have been a mere chattel, if it could have been removed either 
in bulk or in pieces. Simpson vy. Shoemaker. So. in M’Donald v. 
Weeks, followed by Strong V. C., hesitante, in Crawford v. Findlay, 
18 Grant, 51, a tenoning machine and moulding machine, worked by 
belting connected with an engine, but not fastened to the floor or build- 
ing, were held to be fixtures and part of the realty, having regard to the 
object and purpose with which they were put up; whereas, in another 
Canadian case, Corscallen v. Moodie, 15 U. C. Q.B. 304, certain machines 
for planing, turning, &c., which were fastened to the floors and timbers of 
the building, and worked by belting connected with the engine, were 
held to be chattels, and seizable under a fi. fa. as goods. And in the 
American case of Sweetzer v. Jones, 35 Vt. 317, it was held that the 
boiler and engine in a marble mill, attached to the realty, were fixtures ; 
but that the saw frames in such a mill, fastened to the top and bottem 
of the building by bolts and nuts, were personal property, and not fix- 
tures. The latter case, it will be noticed, bears considerable resemblance 
in some respects to that of The Irish Civil Service Building Society v. 
Mahoney. There it was held that the steam engine and fly wheel, inter 
alia, of a mill, actually attached to the building, were fixtures; but that 
a seam winch which was worked for a large circular saw, and fastened 
by six bolts to a stone of a ton weight, was a personal chattel and not a 
fixture. As regards the objects there adjudged to be fixtures, we enter- 
tain no doubt that the decision was well founded, considering especially 
the fact that the use of them was necessary for the proper working of 
the mill. But we must confess to having felt some hesitancy with re- 
gard to the judgment in this case as regards the steam-winch, which was 

olted by six bolts to a large stone, of about a ton weight, which lay on 
the floor. But in order to justify the application of the doctrine of con- 
structive annexation, the circumstances should have been such as to 
show that the steam-winch was intended to be part of the realty; and 
the onus of showing that intention, where there was no actual affixation 
lay on those asserting that it had ceased to be a chattel. Holland v. 
Hodgson, L. R. 7 C. P. 828. In this respect, however, probably the 
plaintiffs in the issue failed, notwithstanding the character of the steam- 
winch and its use in connection with the general purposes of the mill, 
which was mortgaged together with the fixtures; but, we think it would 
be misleading to suppose as an inference from the judgment (in which 
the only statement as regards the steam-winch is, that it was not affixed 
to the building, but only fastened to a heavy stone), that under no pos- 
sible contingent circumstances could such an object so situated be Feld 
to pass by a mortgage of the freehold and fixtures, as part of the free- 
hold, so as not to require registration under the bills of sale act. Not 
that we are to be understood as holding, on the other hand, that it 


would be necessary in all cases to have evidence «/iunde of an intention 


that tenant’s fixtures were intended to be included in a mortgage, iu 
order that they should be deemed to pass as part of the security though 
not expressly included. On that question the authorities ure by no 
means unanimous; but Meux v. Jacobs, L. R. 7 E. &1. App. 481, seems 
now to have settled that, in the absence of evidence to the contrary in- 
tention, the fixtures in such case would pass. It was there further held 
that such fixtures, even though annexed after the date of the mortgage, 
would pass thereby; and this, also, was ruled in The Civil Service 
Building Society v. Mahoney—Meux v. Jacobs being deemed undis- 
tinguishable, though there the question arose between an equitable 
mortgagee and the claimant under a subsequent unregistered bill of sale, 
not as between mortgagees claiming under an unregistered assignment 
and an execution-creditor. Another point held in The Civil Service 
Building Society v. Mahoney (following Ez parte Barclay), was that the 
power of sale did not enable the mortgagees to sever and sell the fixtures 
separately (so as to bring the mortgage within the rule in such case re- 
quiring registration), notwithstanding the power “ to sell the premises, 
or any part thereof, either together or in parcels.” But, within our 
present limits we ure able only to deal with that case in relation to the 

uestion, what are fixtures? On that question we repeat, in conclusion, 
that the consideration of intention is requisite; for it seems to us, that, 
in a cursory perusal of the judgment alone as delivered, that considera- 
tion will be apt to escape sufficient notice; while, on the other hand, 
rather too much importance might be attracted to the incident of an- 
nexation. And certainly, however the abandonment of the old rule, 
under which actual annexation was deemed essential, and even per se 
sufficient to constitute a fixture, may be regretted on account of the sim- 
plicity of the rule itself, it must be allowed that the more intelligent 
and rational principles now obtaining, are better adapted to the ever- 
varying circumstances and complicated interests of modern times.— 
[Irish Lam Times. 





Queries and Answers. 
[In order to save space, queries inserted in the JouRNAL will hereafter 


be numbered during the year. In answering queries, correspondents 
are requested to give the number of the query answered. ] 


QUERIES. 


17. Sale of Real Estate by Guardian—Jurisdiction of Court 
Under Missouri Statute.—In 1867, “ W.” was appointed guardian 
and curator of “M.,” an infant, ten years of age. Said curator pre- 





praying for an order to sell his ward’s real estate, for the purpose of re- 


investing the proceeds of the sale thereof in other real estate. Said 
court made the order as prayed for, May 20, 1870, under the authority 
conferred by section 4, page 86 of Session Acts (of Mo.) of 1867. Wag. 
Stat., Vol. 1, page 677, Sections 34 and 35 require petitions in such cases 
to be presented to the circuit courts, etc., and new bonds given. Query. 
Did said **Common Pleas Court,”’ under the act of 1867, aforesaid, have 
jurisdiction of the subject matter? Would a sale of real estate under 
the order aforesaid be valid against said ward, the latter having received 
no benefit therefrom ? R. T. R. 
HARRISONVILLE, Mo. 


Notes of Recent Decisions. 


Homestead—Husband and Wife.— McClurg et al. v. Johnson et al. 
Supreme Court of Tennessee. Nash. C. & L. Rep. Oct. 11. Opimon 
by Lea, J. The wife who joins with her husband in a deed fraudulently 
conveying their home and only property, thereby parts with the right 
to homestead, and the fact that the land was afterward fraudulently 
conveyed back to her will not entitle her to homestead. 


Constitutional Law — Special Juries. — City of Nashville v. 
Shepard. Supreme Court of Tennessee. 9 Chicago Legal News, 32. 
Opinion by Deaderick, J. The law, in its provision for a special jury, 
contemplates the selection of men with reference to their superior com- 
petency and fitness to try and determine the particular issues involved in 
the case, and not with reference to their relation to the parties, as being 
or not being of their race or color. It was therefore erroneous for the 
circuit court to select one-half of a jury, upon a party’s application, 
solely because they were colored men. 


Pleading—Estoppel—Former Judgment.—Wzythe v. 
Salem. United States Circuit Court, District of Oregon. 12 Pace. L. 
R. 51. Opinion by Deady, J. 1. A plea of estoppel by conduct, not 
showing that the defendant was ignorant of the tryth of the matter or 
could not conveniently have ascertained the same; nor that the defend- 
ant had acted upon the matter claimed as an estoppel, stricken out on 
motion of plaintiff. 2. In a plea of a former judgment in an action at 
law, it is a sufficient description of the cause of action in the first action to 
allege that it was identical with that stated in the complaint in the action 
pending. 


Married Women—Deed of, in Pursuance of Husband’s Title 
Bond.—Hal/ v. Hall. Supreme Court of Tennessee, Nash. C. & L. 
Rep., Sept. 27, Opinion by Freeman, J. A deed to land executed by 
a wife, freely, voluntarily and understandingly, after she becomes of age, 
in pursuance of her husband’s title bond to the purchaser, with no fraud- 
ulent device used to procure her execution of it, nor coercion on the 
part of the husband, will not be set aside simply because made in pur- 
suance of a binding contract on his part to make such a conveyance; 
and especially not after 26 years acquiescence in the deed by the wife, 
sonnel of which years were passed in widowhood. ~ . 


City of 


Appeal to Supreme Court—Charge in-Court Below—Affi- 
davit of Jurors.—Turver v. Clapp. Supreme Court of Tennessee, 
Nash. C. & L. Rep., Oct 11. Opinion by Sneed, J. 1. Where no pos- 
itive error exists in the charge, and no injury or injustice has resulted 
from the want of a more extended charge, the supreme court will not 
disturb a verdict in any case, and especiaily in a case where the party 
has not put the court in error by demanding other instructions which 
the court refused. 2. The supreme court will not consider the affidavit 
of jurors after verdict as to their construction of the charge of the 
court. 


Power Coupled with an Interest—Death of Maker of Deed 
—Effect of—Rights of Parties.—Hodges et al. v. Gill. Supreme 
Court of Tennessee, Nash. C. & L. Rep., Oct. 11. Opinion by McFar- 
land, J. The power of a trustee to sell land for the purpose of pay- 
ing a debt, is a power to sell coupled with an interest, and is not revoked 
by the death of the maker of the deed. The creditor secured by the 
deed may proceed against the trust property as the primary fund, 
whether dove or after the death of the debtor; and this right is not 
waived by obtaining a judgment at law. The equity of redemption in 
the heirs may be subjected to debts without euhouding the personal 
assets. 


Railroad Company—Duty of, to Construct Railings Upon 
Turnpike at Crossing.—Zuccavello v. N. § C. R. R. Supreme Court 
of Tennessee. Nash. C. & L. Rep. Sept 20. Opinion by Nicholson, 
C. J. Where a railroad company had, under an agreement with a turn- 
pike company, constructed the approaches to and upon 4 tunnel, along 
the top of which the turnpike was built, and the turnpike company had 
put up railings or bannisters so as to make the approach to the top of the 
tunre] safe from accidents, and an accident occurred to a traveler upon 
such approach by reason of the absence of the railings or bannisters ; 
Held, that such accident was’ the result of the negligence of the turn- 
pike company and not of the railroad company. 


Rule in Shelley’s Case—Guardian Ad Litem Acting as Solic- 
itor.—Morgan et al. v. McSpaddenetal. Supreme Court of Tennessee. 
Nash. C. & L. Rep., October 11. Opinion by Turney, J.—1. A devise 
of certain lands to certain of the testator’s children (naming them), and 
their heirs forever, and in the same clause a devise to all of his children 
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of all his real estate during their natural lives, with remainder or fee 
simple of said first mentioned tracts to his grandchildren and their heirs 
forever; Held, that the purpose of the testator was an absolute devise 
in the first instance and a life estate with remainder over in the second. 
2. It is not proper that the attorney or solicitor of the adverse party 
should be the solicitor or guardian ad litem of the minor defendants to 
a cause. 


County Bonds—Acts of County Officers— Esotppel. Barnard v. 
Hawkins Co. Sup. Ct. of Tennessee. Nash. C. & L. L. Rep., October 11 | 
Opinion by McFarland,J.—1. The people of a county can only act.through | 
their officers and agents, but these officers and agents can only bind the | 
eounty when they act within the sphere defined and established by law. 

here the county was authorized to subscribe stock in a turnpike | 
company, and the county court could authorize the issuance of the | 
bonds, but tne county had not subscribed the stock in any mode, nor had | 
the county court authorized the issuance of bonds, but bonds were issued, | 
merely signed by the chairman and clerk of the court; He/d, that such 
bonds were not issued by proper authority and were not binding upon 
the county. 3. The fact that coupons cut from such bonds had been for 
several years received for taxes does not estop the county from denying 
the validity of the bonds. 


Harbor Line—Bauailey et al]. v. Burgess ef al. Supreme Court of 
Rhode Island. 9 Chicago Legal News, 28. Opinion by Durfee, C. J. 
Land bordering on tide water was platted into house lots, some of which | 
extended below low water-mark, all the lots being defined shoreward by 
a fixed line outside of which no lots were platted. Conveyance of these | 
lots was made, and subsequently a harbor line was fixed by the state, 
running in front of the lots. Held, on a trustee’s bill for instructions : | 
1. That the fee of the soil below high water-wark was in the state. 2. | 
That the establishment of a harbor line was permission given by the | 
state to fill out to it. 3. That a grantee of a lot touching tide-water 
who fills out to the harbor line, holds the filled land, not under his 
grantor but directly from the state. 4. That the land between high 
water-mark and any lot not touching high water-mark, with the right to 
fill to the harbor line, did not pass by the conveyance made. 


Rights of Sureties—Bond of Railroad Agent.—N. ©. & Si. L. 
R. R. v. Harris. Supreme Court of Tennessee. Nash. C. & L. Rep. 


Oct. 11. Opinion by Lea, J. The law governing collecting and receiv- 
ing agents and officers, is different from the general rule applicable to 
debtor and creditor, as to appropriation of payments. The contract of 
the surety of such an agent is, in effect, that he is liable only for defaults 
during the period for which he is bound. 2. Where a ticket agent has 
become indebted to the company, and upon giving bond and security 
was allowed to continue acting as such agent; and money had been paid 
over to the company according to the terms of the bond, but after be- 
ing received by the company, it is then applied to the payment of the 
previous defaults of the agent, without the knowledge or consent of the 
surety to have the same so appropriated or applied; Held, that to per- 
mit this would be bad faith to the surety. He can not be made liable 
for a default which occurred before the execution of the bond. 


Arbitration—Setting Aside Award.—Bush et al v. Davis. Su- 
preme Court of Michigan. Nash. C. & L. Rep. Sept. 20. Opinion by 
Graves, J. 1. Awards of arbitrators are to be liberally construed and 
require only such degree of definiteness as is sufficient to uphold a con- 
tract; and all presumptions are to be taken in favor of their validity. 
2. An award will not be deemed void on the ground of failure to find 
the amount due at the sale, when all the elements are found and set 
forth so that it is a matter of the simplest calculation to determine the 
exact amount. 38. An award will not be disturbed for allowing interest 
at ten per cent., unless the record discloses that the allowance of such 
interest was beyond the power of the arbitrators ; every reasonable in- 
tendment must be indulged in support of the award, and it is to be pre- 
sumed to be within the submission, unless the contrary expressly ap- 


pears. 


Agency—Sub-Agency.—U. S. Life Ins. Co. v. Hessberg. Supreme 
Court of Ohio. 5 Ins. Law Journal, 733. Opinion by Johnson, J. 1. 
Where the general agent of a life insurance company is appointed and 
constituted such for a specified territory, by a written agreement which 
contains a provision for compensating him by commissions on premiums 
and renewals of policies, to * procured by him or his sub-agents to be 
employed by him, and his right to such commissions is dependent upon 
the conditions and limitations therein expressed, which could not be 
changed without written authority: 2. Held, that the power of such 
general agent to employ a local agent, and compensate him out of his 
commissions, to be received for the business to be done by such local 
agent, is subject to said conditions and limitations, and such local agent 
can not acquire, by his agreement with the general agent, without the 
assent of the company, any greater rights to his compensation than the 
general agent had power to confer under such written agreement. 


Marine Insurance—EBvidence—Questions for Jury.— Sherwood 
v. Merc. Ins. Co. Court of Appeals of New York, 5 Ins. Law Journal, 
747. Opinion by Allen, J. 1. By the terms of the policy the risk was 
to terminate at the place and at the time the voyage should be stopped 
in consequence of ice or the closing of navigation making the voyage 
impossible, allowing three days for a discharge of cargo. Held, that 


the three days were to date from the actual stoppage of the voyage, and 
the master had the right to make every effort to continue the voyage, 





notwithstanding it was obviously impossible to reach the ultimate des- 


tiation on account of the ice, and to continue to a proper port of dis- 
charge notwit hstanding obstructions. 2. Where the vessel was detained 
for some time by ice, but afterward forced her way to a warehouse dock 
where she sank, and there was conflicting evidence whether the master 
had given over the idea of further progress when detained. Held, that 
the question of stoppage of the voyage was for the jury. 3. Where the 
fact depends upon conflicting evidence or inferences to be drawn from 
the facts proved it is for the jury. 


Contract—Consideration—Title Bond—Registration Tender. 
—Morgan et al. v. Snell et al. Supreme Court of Tennessee, Nash. C. 
& L. Rep., Sept. 27. Opinion by Nicholson, C. J., A contract for the 
sale of land was not rendered illegal and void by the simple fact that the 
consideration was confederate treasury notes, the contract having been 
freely and fairly made, and the consideration having been voluntarily 
received. 2. After the execution and registration of a title bond, the 
vendor has no such leviable interest in the lands as could be levied on 
and sold, as to interfere with or defeat the interest already acquired by 
the vendee. The purchaser at sheriff’s sale under such levy would only 
hold the naked legal title as trustee for the vendee. 3. The purchaser at 
sheriff’s sale, rejecting a tender of compromise and electing to risk his 
title upon the result of litigation with the original vendee, thereby pre- 
cluded himself from any claim to the money tendered, and forfeits all 
right to fall back upon an election which only depended upon his giving 
up the litigation. 


Fire Insurance—Arson—Equitable Relief—Multiplicity of 

uits.—Imperial Fire Insurance Co. v. Gunning. Supreme Court of 
Illinois, 5 Ins. Law Journal, 761. Opinion by Scott, C. J. 1. A court 
of equity will not, subsequent to a loss, declare a policy void on the 
ground of fraud when it is claimed that the insured procured the policy 
for the sake of firing the building, and did so fire it; but it does not 
appear that any fraudulent device was resorted to in procuring the 
insurance, or that it was not a proper risk to be assumed. The arson, if 

roved, would constitute a full legal defence. 2. Nor is it a ground 
for relief in equity that numerous suits of attachment have been com- 
menced against the insured, who has fled the country, and the o_o 
is in each case summoned as garnishee. The practice of the court wil 
allow the several actions to be consolidated in one, on proper showing, 
and were it not so, the company must first establish its defence at law, 
when chancery will interpose to prevent the right from being further 
vexatiously litigated. 


Liability of Sureties—Bond of Insurance Agent.— Western N. 
Y. Life Insurance Co. v. Clinton et al. Court of Appeals of New York, 
5 Ins. Law Journal, 755. Opinion by Miller, J. An agent’s bond pro- 
vided that the principal had been appointed agent “for the purpose 
of procuring applications for life insurance and collecting premiums 
thereon.” At and prior to the exedution of the bond, two instruments 
had been executed between the agent and company, by one of which he 
was appointed agent, “to effect all kinds cf insurances,” and which 
provided for payment of commissions on ‘‘ premiums, and renewal pre- 
miums, and for the forwarding of applications and payment of moneys 
received.’ By the other the company agreed to allow the agent com- 
mission upon moneys collected on renewals issued or negotiated through 
the agency of M., which was to be applied toward the purchase of the 
said renewals, and upon payment of $1,000 the company agreed to 
transfer the renewals to the agent, and afterward to pay them the same 
renewals as were paid to M. Held, that the sureties were liable for 
moneys received by the agent on the renewals of M. as well as for moneys 
collected on insurances effected by himself. Nor was their liability re- 
lieved by the fact that they had no knowledge of the second agreement 
until after the execution of the bond, in the absence of any fraudulent 
misrepresentation as to their liability hy the company. 


Life Insurance—Non-payment of Premium—Waiver.— Davis 
v. Mass. Mut. Life Ins. Co. United States Circuit Court, District of 
Vermont. 5 Ins. Law Journal, 737. Opinion by Shipman, J. 1. It 
was expressly agreed in the application and policy that the insurance 
should not be considered as in force until the premiums had been ac- 
tually paid, and that no premium should be considered as paid unless a 
receipt had been given. The policy also provided that the agent had 
no power to alter its conditions. The application was procured by a 
local agent in the employ of the state agent, himself appointed by the 
general agent to solicit applications, deliver policies and collect pre- 
miums. The policy was sent by mail to insured by the local agent, in 
company with a letter stating that he might forward the premium to 
him by one S., when he coal return the receipt, or he might pay it 
when he (the agent) “came up next time—no hurry about it.” The in- 
sured was in good health when the policy arrived, but died suddenly fifteen 
days afterward without having paid the premium. In the books of the lo- 
cal agent the premium was not marked as paid. Held, that the agent did 
not undertake to be responsible for the premium. 2. When the policy is 
delivered the presumption is that credit was intended, but this is not 
conclusive ; the question is to be determined from the facts. 3. Held, 
that the delivery was an attempted waiver of the policy condition re- 
quiring pre-payment. 4. Held, that the insured must be presumed to- 
have known the terms of his contract, and that the agent had no right 
to waive them, and therefore in the absence of any evidence showing 
authority given by the company to its agents to waive the conditions, 
the attempted waiver must be regarded as ineffectual, and the insured 
is not entitled to recover, 
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Notes of Recent English Decisions. 


Non-User—Evidence.—Hammerton v. Honey. High Court, Chy. 
Div., 24 W. R. 603. Non-User cannot do away with a custom, but is 
strong evidence of its never having existed. 


Prisoner Convicted of Manslaughter Indicted for Mur- 
der—Autrefois Convict. Reg. v. Tancock. Somerset Ass., 34 L. T. 
455. Prisoner convicted of manslaughter was brought up at next 
assizes on coroner’s inquisition for murder: ‘plea of autrefois convict 
was allowed. 


Attempt to Arrest without Warrant — Resistance.—Cod v. 
Cabe. Court of Appeal, L. J., 45 M. C. 101. A warrant had been is- 
sued addressed to all peace officers of Devon for arrest of C. for tres- 
passing in pursuit of coneys. Held, that C. was justified in resisting a 
constable who attempted to arrest him without having the warrant in 
his possession. 


Director not Liable for Acts of Co-Directors.—Perry’s Case. 
High Court, Chy. Div. 34 L. T. 716. A director is not liable for mis- 
feasances of co-directors, committed without his knowledge, or for mis- 
appropriated proceeds of check given by him for a lawful purpose. 


Contract—Rhodes v. Torwood. House of Lords, L. R. 1 App. 256. 
Where two persons agree that, for a fixed time, one shall employ the 
other as sole agent at a certain place, and that the latter will not act 
there for any other principal, there is no implied contract that the em- 
ployer will not part with the business during the time named. 


Maintenance of Illegitimate Child—Statute of Frauds— 
Revocation of Promise.—McGreavy v. Conolly. Queen’s Bench of 
Ireland, 10 [r. L. Rep. 162. A promise by the father to the mother 
of an illegitimate child to pay for its support, so long as it should live, 
discloses a good consideration, but is revocable at any time. 


Conditions on Railway Ticket.—Purker v. S. E. Railway Co. 
High Court, C. P. Div. 34 L. T. 654. On depositing /ugjage at cloak- 
rvom of railway station plaintiff received a ticket, at fuot of which was 
printed “See back;’”’ on the back were conditions restricting liability 
of company; plaintiff neither had read nor knew of conditions. Held, 
that company were liable for loss of the luggage. 


Conditions on Railway Ticket.—Hurris v. G. W. Ry. Co. High 
Court, Q. B. Div. 34 L. T. 647. On depositing luggage at cloak-room of 
railway station plaintiff received a ticket, at the foot of which was 
printed “Subject to the conditions on the other side;” on the back 
were conditions restricting liability of company; plaintiff neither had 
read nor knew of conditions. Held, that company were not liable for 
loss of the luggage. 


Agreement—Fraud.—Re Hereford § Wales, W. & E. Co. Court 
of Appeal, L. T. 45, Ch. 461. S. agreed if a company should be formed 
to purchase his property to pay to solicitorand accountant £1500 besides 
their expenses from the company; the company was formed but proved 
abortive ; the agreement was never disclosed. Held, that the fraud 
absolved the company from preliminary expenses and was a defence 
against claims for professional services after formation. 


Debt Contracted by Infant—No Ratification after Majority 
—Set off.—Rawlyv. Rawly, High Court Q. B. Div. 24 W. R. 995. As no 
action can, under section 5 of Lord Tenterden’s Act, be brought in respect 
of a debt contracted by an infant, and not ratified by him in writing after 
his majority, such a debt can not be pleaded by way of set-off, in an 
action brought by the infant when of full age. 


Contract for Sale cf Goods—Mistake in Amount Delivered. 
—AHickoxr v. Adams. Court of Appeal, 34 L. T. 404. Contract for sale 
of goods to deliver to A. 1000 qrs. of wheat on terms “cost, freight and 
insurance.” By mistake 2000 qrs. were shipped to K., to whom were 
also forwarded the bill of lading and a poliey of insurance of the whole 
cargo “free from particular average ;’’ K. accepted a bill of exchange 
for price of 2000 qrs., but A. refused to accept 1000 quarters from K 
Held, that no action for breach of contract was maintainable. 


Will—Management Clause —Construction.—Broon v. Sheffield 
and Rotherham Bank. High Court Chy. Div., 24 W. R. 948. Trus- 
tees having power, during the minorities of tenants for life or in 
tail, to superintend the management of an estate, cut timber, erect, pull 
down, and repair houses, and do various things of a more or less sim- 
ilar character, ‘‘and generally to deal with the premises as they or he 
might do, if they or he were the absolute beneficial owners or owner 
thereof, without being answerable for any loss or damage which might 
happen thereby,” deposited with a bank the title deeds of the estate to 
secure an advance of money to be employed in the erection of build- 
ings under the power. Held, that the bank had no valid title under the 
power. 


Joint Debtors— Renewal of Bills in the name of one of 
them—Giving Time—Principal and Surety.—Swan v. Redman. 
High Court, Q. B. Div., 24 W. R. 1069. In the course of trade, bills 
drawn by a firm against consignments and duly accepted were renewed 
from time to time to prevent acceptors from being under cash advances. 
The firm being dissolved and one of the partners, to the knowledge of 
the acceptors, continuing the business and taking over the stock and lia- 
bilities, bills running at the date of the dissolution were renewed by 


‘ 





means of bills drawn in the sole name of the partner continuing the 
business and were duly accepted. Held, that the other partner was not 
thereby discharged from his original liability to the acceptors for any 
deficiency in the produce of the consignments to meet the bills, joint 
debtors not being able without the éxpress concurrence of the creditor 
to assume the character of principal and surety as against him, and the 
doctrine of giving time not being applicable to the case of two princi- 
pal debtors. Oakely v. Pasheller, 4 Cl. & F. 207; 10 Bligh, N. 5S. 548, 
explained. 


Contract—Principal and Agent—Sale of subject-matter of 
Agency by Principal.—-Rhodes v. Forwood, House of Lords, 24 W. R. 
1079. An agreement was entered into by A. a colliery owner and a firm 
carrying on business at L., that the firm should for seven years be A’s 
agents at L. for the sale of the coals produced at his colliery ; that dur- 
ing such agency A. would employ no other agent at L., and that the 
firm would not act as agents for the sale of any other coal; that A. 
should regulate the prices and terms of the sales; and thut in case a 
certain amount of coal should not be sold or supplied, A. or the firm, 
as the case might be, should have the right of terminating the agency. 
A. sold his colliery four years after the date of this agreement and the 
firm brought an action against him for breach of contract. Held, (re- 
versing the judgment of the Exchequer Chamber, and restoring that 
of the Court of Exchequer), that the agreement could not be con-- 
strued as implying that A. must retain the ownership of his colliery for 
seven years, and consequently that the firm could not recover in the 
action. 


Will—Rule of Perpetuity—Gift to Class—General Residue— 
Remoteness—Vesting. Hale v. Hale. High Court, Chy. Div., 24 
W. R. 1065. A testator gave the residue of his real and personal estate 
in trust, after the death or second marriage of his widow, for his chil- 
dren who might be then living and the issue of any who should have 

reviously died, such issue to take the share of their deceased parent 
in equal shares, the shares of such of the testator’s children or grand 
children as should be sons to become vested and payable when they 
should respectively attain twenty-four, and as to the shares of his 
daughters or the female issue of any deceased child upon trust for their 
separate use for life, and after the decease of his said daughters or grand- 
daughters upon trust for their issue as they should appoint, and in default 
of appointment for their children who should be living at their respec- 
tive deaths, and should attain twenty-four, and in case either of his said 
daughters or granddaughters should die under twenty-four without 
leaving issue, or, leaving issue, all such issue should die under twenty- 
four, then the shares of such daughters or granddaughters should be di- 
vided equally among all the testator’s children who should be then 
living, and be payable upon the same terms as their original shares ; and 
the will contained a power after the death of the widow to apply the 
income of the contingent shares of the respective children and issue 
aforesaid for their maintenance. Held, 1. That the gift to children and 
issue was a gift toa class. 2. That “vested ” was to be read in its 
proper sense. 3. That the whole of the persons to take as members of 
the class not being necessarily ascertainable within the period of perpe- 
tuity, the entire gift was bad for remoteness. Re Moseley’s Trusts, 19 
W. R. 431, L. R. 11 Eq. 500 not followed. 


Fixtures—Mortgage—Misdescription of Property.—Jrish C. 
S. B. Society v. Mahony et al. Court of Queen’s Bench of Ireland. 10 
Ir. L. T. R. 153. C., the lessee of premises on which a cloth mill was 
erected, demised, by way of mortgage, the premises, including the mill 
and all fixtures, erections and appurtenances, to mortgagees, for all the 
residue of the term, with power to the mortgagees, in case of default, 
“absolutely to sell the premises, or any part thereof, either altogether 
or in parcels.”” The mortgage was not registered under the Bills of 
Sale Act (17 & 18 Vict. c. 55), and the mortgagor remained in the ap- 
parent possession of the premises. A writ of fi. fa. having been issued 
by a judgment-creditor, the following articles of machinery were seized 
on the premises by the sheriff: 1. A carding machine; 2. A billy; 3. 
A mule; 4. A tucking machine; 5. A steam-engine and fly-wheel : 
6. Asteam-winch. The first five of these articles were actually affixed 
to the mill building as part of the machinery for working the mill, for 
the proper working of which the use of them was necessary, but they 
could be unfastened and removed without injury to the building; and 
the first four of them had not been affixed to the building at the time 
of the mortgage, but had been afterwards substituted by the mortgagor 
for others which had been there previously. The sixth article was bolted 
by six bolts to a stone of one ton weight, which lay upon the floor, and 
eould be removed from, or together with the stone. These articles were 
claimed by the mortgagees, and an interpleader issue was directed. In 
their claim, and in the issue, the mortgagees were described as ‘‘ The 
Irish Civil Service Building Society,” instead of as “ The Irish Civil 
Service and General (Permanent Benefit) Building Society,” which was 
their description at the time of, and in the mortgage, or instead of as 
the trustees (naming them) of that society, which would have been the 
more proper description of the claimants. He/d, 1. That the technical 
objection created by the misdescription of the claimants, could not be 
sustained when raised only at the trial after the substantial issue had 
been tried. 2. That the articles attached by the mortgagor to the mill 
building after the date of the mortgage passed thereby, as well as all 
the other articles. 3. That the first five articles were not personal chat- 
tels, but fixtures; but sembde, that the sixth was a personal chattel, and 
not a fixture. Meux v. Jacobs, L. R. 7 H. L. 481, and Ez parte Barclay 
Re Joyce, L. R. 9 Ch. 576, followed. Hawtrey v. Butlin, L. R. 8 Q. B, 
290, and Ex parte Daglish, L. R. 8 Ch. 1072, distinguished. 
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Legal News and Notes. 

—Tue INsuRANCE CaSEs IN THE UNITED States SUPREME Court.— 
An associated press dispatch from Washington advises us of the decision 
by the United States Supreme Court, on the 23d inst., of the celebrated 
insurance cases—suits brought by southern policy holders against north- 
err companies, in which the principal question to be decided was the 
effect of the civil war upon the contracts. The opinion of the court 
was delivered by Bradley, J., and the points decided are as follows: A 
policy of life insurance, stipulation for the payment of an annual pre- 
mium by the assured with a condition to be void on non-payment, is not 
an insurance from year to year like a common fire policy, but premiums 
constituted an annuity, the whole of which is consideration for the en- 
tire assurance fcr life, and condition subsequent, making void,the policy by 
its non-performance ; but the time of payment on such policies is material 
and of the essence of the contract; and failure to pay involves an abso- 
lute forfeiture which can not be relieved against in equity. If the fail- 
ure to pay the annual premium be caused by intervention of war between 
the territories in which the insurance company and the insured reside, 
which makes it unlawful for them to hold insurance, the policy is, never- 
theless forfeited if the company insist on condition; but in such case 
the assured is entitled to the equitable value of property arising from 
premiums actually paid. This equitable value is the Sidueane between 

* the cost of a new policy and the present value of premiums yet to be 
paid on the forfeited policy when the forfeiture occurred, and may be re- 
covered in equity. The doctrine of revival of contract suspended dur- 
ing the war, is one based on considerations of equity and justice, and 
can not be invoked to revive a contract which it would be unjust or 
inequitabie to revive, as where time is of the essence of the contract, or 
the parties can not be made to do equity. The average age of mortality is 
the fundamental basis of assurance, and this is subverted by giving to the 
assured option to revive their policies or not, after they have been sus- 
pended by a war. Since none but the sick and dying would apply, it 
would be unjust to compel a revival against the company. Four mem- 
bers of the court dissented from this judgment. 


—Tue Law or “ Packarapvu.”’—An Otago (New Zealand) paper 
tells the story of a Maori, who, having been the unfortunate creditor of 
a bankrupt, had lost £40 or so, and was determined to master the system 
by which he was deprived of his money. Having done so, he was able 
to explain to his friends that he had lost his money because the debtor 
became “ Packarapu.” In explanation of this word,he laid it down that 
a white man who wants to become “ Packarapu”’ goes into business and 
gets lots of goods and does not pay for them. He then gets all the 
money he can together, say £2,000, and puts it away where no one can 

t it, all except £5. With this he goes to the Judge of the Supreme 

ourt, and tells hin he wishes to become ** Packarapu.” The judge says 
he is very sorry, but of course it can’t be helped, and then he calls all the 
lawyers together, likewise all the men to whom the “ Packarapu”’ owes 
money, and he says: ‘This man is Packarapu, but he wishes to give 
vou all he has got, and so he has asked me to divide this among youall.” 
The judge thereupon gives £4 to the lawyers and £1 to the other men, 
and the * Packarapu”’ goes home, a regenerated man. Not so satisfac- 
tory to debtors it seems is the law administered in the district court of 
Oamaru, as appears from the following extract from a —— by 
Judge Ward, reported in The New Zealand Jurist :—** Under the debtor 
and creditor act, 1875, the proceedings can go no farther, but do not 
lapse, and no provision is made for quashing them, or for replacing the 
debtor in the position he occupied before filing the fatal statement of 
insolvency. Freed from his property, but not from his debts, of a cer- 
tainty ‘the last state of that man is worse than the first.’ The wisdom 
of the legislature has evidently deemed it fitting that a debtor, who has 
not reserved a portion of his estate suffiiently large to induce his cred- 
itors to attend his meetings in hope of a dividend, should go down to his 

ve in a state of liquidation. Until his debts are merged in the great 

ebt of nature, 
; *** Years may come and years may go, 
: But he remains forever’ 
an unliquidated man. It may be a comfort to him in his painful situa- 
tion to refleet that when he filed his statement of insolvency—and paid 
the fees thereon—he unconsciously enrolled himself in the *nuble army 
of martyrs’ to colonial legislation.” 


—GREEK TO THE JUDGE—“ Sweet cake William,” cried Judge Cox, 
of Virginia. ‘Yes,’ answered a slight young man, rising to his feet 
stroking a dyed mustache with a hand burdened with rings. ‘‘ You are 
charged with assault and battery,” said his honor, “having belted a 
man over the head at the Diamond Grotto saloon last night.” Jesso,”’ 
calmly answered Sweet-cake William. ‘* Ye see, judge, I walked back 
to the game and took a twenty in two-bit chips. I bet five on the four 
an’ six to win, an’ copperd the queen to take the eight with two an’ a 
half. Then I put down two on the ace straight, fur I was bound to 
make a scratch, bein’ down to my seams, as it were, with the hash man 
and the lan’lady. The five on the four an’ six was rakedin. I got 
away with my bet on the queen. an’ eight, and looked around to see 
how the ace was gettin’ along, when I see a stiff walking away with it 
fur asleeper. I didn’t say nothin,’ but tvok it outen his fist all in good 
nature, an’ win a ten by copperin’ the jack. By this time the deal was 
nearly out, an’ the deuce, trey, nine, seven, eight an’ ten spot was cases. 
‘Copper the odd an’ take the even, sez I, laying down all I had—just 
twenty-eight big dollars. Well, yer honor—’ “My good fellow,” in- 
terrupted the judge, ** Youare speaking Greek to me. I know nothing 
of this jargon.” ‘“ What's that judge?” asked William, slightly puz- 





zeled. ‘I say, my good fellow, that that this hasn’t anything to do 
with your case of assault and battery. You gamblers are becoming too 
turbulent altogether. I have a good mind te make an example of you 
sir. Proceed, sir, but drop your professional slang, and remember that 
the court knows nothing about the game of faro or any other gambling 
device;” ‘Oh, ye don’t?” said William. ‘Perhaps ye don’t call to 
mind the night you an’ me snatched a $15 sleeper when a drunk didn’t 
save enough to pick up a split on a beto’ thirty. P’r’aps you and 
Jack Small ain’t shakes in ropin’ in snoozes,” P’r’'aps— “Silence,” 
roared the court, glaring at the grinning crowd of caricatures outside 
therail. ‘There seems to be nothing in this case, William. You leave 
the court to infer that you were being cheated, and you lifted the stitf 
under the ear. You’re discharged.”— Fz. 


—Mrynersota follows Wisconsin in refusing,in the absence of any 
statute expressly giving the power, to admit women to the bar, and to 
the extreme disgust of the advocates of woman’s rights declines to con- 
strue the words ‘male person”’ as including females. Judge Young of 
Hennepin county in that state, in overruling the application of Mrs. 
Martha Dorset, made use of the following language, which we readily 
assent to: ‘ The law is noted for its conservatism, and especially so is 
that class of lawyers and judges who have made their profession a life 
study, and believe that a lawyer can only attain to a standing worthy of 
his calling by a life-long application thereto. The part assigned to 
women by nature, is, asa rule, inconsistent with this idea. The work 
which the wives and mothers of our land are called upon to perform, 
and the part they are to take in training and educating the young, and 
which none other can do so well, forbids that they shall bestow that time 
early and late in labor, so essential in attaining to the eminence to 
which the true lawyer should ever aspire. It cannot therefore be said 
that the oppositivn of courts to the admission of females to practice, 
when such opposition has been manifest, is to any extent the outgrowth 
of that conservatism, or as it is sometimes styled, ‘‘ old fogyism,”’ which 
is opposed to the enfranchisement of women; it arises rather from a 
comprehension of the magnitude of the responsibilities connected with 
the successful practice of law, and a desire to grade up the profession, 
and encourage only those to adopt the same, as from their attainments, 
natural and acquired, are qualified for, and from their adaptability and 
earnestness, it may reasonably be expected will honor the calling. Sex 
is by no means the only criterion by which.to determine this question 
as is evidenced by the many male persons applying for admission, whose 
characters, learning and ability entitle them to take but a low seat in 
the practice; such is the proportion of this class of applicants received, 
that the “lower seats” are all full, and, for the honer of the profession, 
it is desirable that every means shall be adopted which will tend to raise 
the standard of legal ability, not forgetting the moral worth.” 


ELEcTION Fravups.—At the present October term of the United States 
Circuit Court for the Southern District of Ohio, Judge Swing, in deliv- 
ering his charge to the grand jury, spoke as follows on the subject of 
election frauds: ‘The federal laws relating to elections are not famil- 
iar, and I call attention to them. Section 5511 of the revised statutes pro- 
vide that ‘if, at any election for representative or delegate in Congress, 
any person knowingly personates and votes, or attempts to vote, in the 
name of any other person, whether living, dead or fictitious ; or votes more 
than once at the election for any candidate for the same office, or votes 
at a place where he may not lawfully be entitled to vote ; or votes without 
having a lawful right to vote; or does any unlawful act to secure an op- 
portunity to vote for himself or any other person; or by force, threat, 
intimidation, bribery, reward, or offer thereof, unlawfully prevents any 
— voter of any state, or of any territory, from freely exercising 
the right of suffrage, or by any such means induces any voter to refuse 
to exercise such right or compels or induces by any such means, any 
officer of an election in any such state or territory to receive a vote from 
a person not legally qualified or entitled to vote, or interferes in any 
manner with any officer of such election in the discharge of his duties, 
or by any such means, or other unlawful means, induces any officer of 
of an election, or officer whose duty it is to ascertain, announce or de- 
clare the result of any such election, or give or make any certificate, 
document, or evidence in relation thereto, to violate or refuse to comply 
with his duty, or any law regulating the same; or knowingly receives 
the vote of any person not entitled to vote, or aids, counsels, procures, 
or advises such voter, person or officer to do any act hereby made a 
crime, or omit to do any duty the omission of which is hereby made a 
crime, or attempt to do so, he shall be punished by a fine of not more 
than five hundred dollars, or by imprisonment not more than three 
years, or by both, and shall pay the costs of the prosecution.’ This sec- 
tion applies to the election just passed, at which Representatives in Con- 
zress were elected, and it includes many offenses. Your attention may 
be called to violations of this law, and evidence may be presented for 
vour investigation, and it is my duty to say to you that the purity of the 
ballot-box intimately concerns every citizen, and unless it is preserved, 
this government is worth nothing at all. It would become simply the 
government of a mob, and this result can only be prevented by all good 
people, irrespective of party, setting their faces like flint against any 
violation of the law, and any attempt to violate it without reference to 
politics should be prosecuted and severely dealt with by the court. Itis 
the duty of the jury to investigate this matter carefully, and return ‘in- 
dictments against all who have violated this law, be they high or low, 
be they the miserable tools who have been used, or the men who have 
used them. This is not a party question, and your deliberations should 
not be influenced by party considerations,” 
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